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PREFACE 


This  adult  instructional  unit  in  Family  Law  has  been  developed 
to  meet  the  growing  need  for  clasproom  and  reference  materials 
addressing  broad  contemporary  legal  issues  of  practical  concern 
to  Montana  citizens.   This  ixnit  is  designed  to  be  utilized  by 
teachers  ajid  county  extension  agents  in  furthering  the  know- 
ledge and  understanding  of  adults  in  their  respective  communities. 

This  Family  Law  material  can  only  realistically  accomplish  the 
following  goals: 

1.  Provide  class  participants  with  an  ability  to  identify 
legal  problems  with  sufficient  lead  time  to  permit 
utilization  of  appropriate  planning  strategies  in  seeking 
solutions; 

2.  Acquaint  class  participants  with  the  basic  legal  frame- 
work within  which  economic  and  social  decisions  are 
made  and  activities  are  carried  on; 

3.  Instill  in  class  participants  the  need  for  persistent 
examination  of  the  facts  in  every  problem  situation, 
accepting  or  assuming  only  that  Justified  by  critical 
inquiry; 

h.      Develop  in  class  participants  an  appropriate  mindset  and 
objective  decision-making  ability  to  effectively  function 
in  the  presence  of  uncertain  and  emotional  situations. 

One  cannot  expect,  as  a  goal  of  this  tinit,  to  develop  the  abilities 
sufficient  to  yield  confidence  in  one's  own  legal  problem^- solving 
ability.   Rather,  such  a  unit  should  enhance  one's  awareness  of 
the  need  for  legal  counsel. 
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Preface,  continued 


As  much  of  Family  Law  reflects  life  itself  and  offers 
practical  insights  to  other  "real  world"  problems,  this 
unit  is  recommended  for  use  by  instructors  and  their  stu- 
dents, with  the  admonition  to  enjoy  the  unit  and  to  strive 
for  the  highest  possible  mastery  of  the  subject  matter 
covered. 

The  work  on  this  unit  was  conducted  at  the  Department  of 
Agricultural  and  Industrial  Education  at  Montana  State 
University.   This  work  was  supported,  in  part,  by  a  grant 
from  the  Montana  Office  of  Public  Instruction,  Department 
of  Vocational  Services. 
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DISCLAIMER 


This  publication  is  designed  to  provide  accurate 

AND  authoritative  INFORMATION  IN  REGARD  TO  THE 
SUBJECT  MATTER  ADDRESSED.   It  IS  PROVIDED  WITH  THE 
UNDERSTANDING  THAT  THE  AUTHOR  AND  PUBLISHER  ARE  NOT 
ENGAGED  IN  RENDERING  LEGAL,  ACCOUNTING,  OR  OTHER 
PROFESSIONAL  SERVICE.   If  LEGAL  ADVICE  OR  OTHER 
EXPERT  ASSISTANCE  IS  REQUIRED,  THE  SERVICES  OF  A 
COMPETENT  PROFESSIONAL  SHOULD  BE  SECURED. 


—Declaration  of  principles  jointly  adopted  by  the 
American  Bar  Association  and  a  committe  of  publishers 

AND  associations. 
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FAMILY  LAW  ADULT  UNITS 


Unit :   Domestic  Relations 

Lesson  No.  1:   Crimes  Against  People 

Need : 

There  are  all  kinds  of  crime  taking  place  all  of  the  time. 
It  may  involve  a  young  person  on  the  street,  a  person 
checking  on  their  income  tax,  or  the  corporate  executive 
sitting  in  the  plush  office  building  seeking  ways  to  steal 
from  the  company.  It  is  also  possible  that  one  might 
become  involved  in  criminal  activities  without  knowing 
that  the  law  is  being  broken.  Every  person  needs  to  be 
aware  of  common  kinds  of  crime  that  may  involve  the 
average  citizen.   Crime  costs  everyone. 

References; 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law;   A  Course 

in Practical  Law,  {2nd  Ed.),  West  Publishing   Company, 

St.  Paul,  Minnesota. 

Montana  Codes  Annotated 


Lesson  Objectives; 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to: 

a.  Identify  some  of  the  major  causes  of  crime. 

b.  Differentiate  between  state  and  federal  crimes. 

c.  Describe  differences  between  a  felony  and  misdemeanor. 

d.  Describe  preliminary  crimes. 

e.  List  and  describe  some  crimes  against  people. 

Interest  Approach; 

Have  the  students  list  the  advantages  and  disadvantages  of 
having  stricter  laws  to  prevent  or  reduce  the  occurrence 
of  crime. 

Lecture/Discussion  Procedure  &  Content 

Why  do  we  have  such  a  high    A.  Although  there  is  not  unani- 
crime  rate  in  America?  mous  agreement  on  what  is 

causing  the  crime  rate  to 


Lecture/Discussion 


Procedure  &  Content 


rise,  most  will  agree  on  such 
causes  as: 

1.  Use  of  alcohol  and  other 
drugs . 

2.  Lack  of  parental  guidance. 

3.  Increasing  population. 

4.  Permissive  courts. 

5.  Unemployment. 

6.  Lack  of  education. 

7.  Inadequate  police  protection. 

8.  Pockets  of  poverty. 

9.  Influence  of  television. 

10.  Little  chance  of  being  caught 
and  punished. 

B.  General  comments  on  crime. 

1.  Crime  has  risen  even  though 
fewer  persons  are  living  in 
poverty. 

2.  Recently,  crime  rates  have 
risen  faster  in  suburbs  and 
other  affluent  areas. 

3.  The  crime  rate  has  risen 
faster  than  the  population 
rate. 

C.  What  do  the  experts  say  can  be 
done  to  curb  the  rising  crime 
wave? 

1.  Tougher  penalties  for 
committing  crime. 

2.  Change  laws  and  criminal 
justice  system  to  assure 
the  guilty  are  caught  and 
punished . 

3.  Increased  police  protection. 


Lecture/Discussion  Procedure  &  Content 

4.  Longer  prison  terms/better 
rehabilitatiave  programs 
for  criminals. 

5.  Reduce  the  availability  of 
drugs  and/or  alcohol. 

6.  Improve  the  family 
environment  and  economic 
environment . 

D.  It  should  be  noted  that  the  "ex- 
perts" cannot  agree  on  the  cause 
of  a  rising  crime  rate. 

A  state  versus  a  federal      A.  State  crime:  crimes  that  can  only 
crime.  be  prosecuted  in  a  state  court. 

1.  Simple  assault  and  disorderly 
conduct . 

2.  Driving  Under  the   Influence 
(DUI)  or  shoplifting. 

B.  Federal  crime:  Crimes  that  can 
only  be  prosecuted  in  a  federal 
court . 

1.  Federal  tax  evasion  and 
mail  fraud. 

2.  Espionage  or  smuggling  illegal 
goods  into  the  country. 

C.  Some  crimes  can  be  tried  in 
state  and/or  federal  court. 

1.  Illegal  possession  of  danger- 
ous drugs  (PODD) . 

2.  Bank  robbery. 

There  are  two  classes         A.  Felony  crime:  (Use  OH-1,  en- 
of  crime.  titled  "Classification  of 

Crime" . 

1.  Maximum  penalty  is  im- 
prisonment for  more  than 
one  year. 

2.  Are  the  more  serious 
crimes . 


Lecture/Discussion 


Procedure  &  Content 


A  crime  can  be  committed 
by  doing  nothing  (by 
failing  to  act )  . 


1.  Penalty  is  imprisonment  for 
one  year  or  less. 

2.  Minor  offenses  such  as 
traffic  violations  are 
crimes  but  are  often  not 
punishable  by  imprisonment. 
Traffic  offenses  usually 
result  in  fines. 

Crimes  of  Omission. 

1.  A  person  may  be  criminally 
liable  for  the  failure  to 
act  {OH-2). 


a)  Failure  to  file  a  tax  re- 
turn on  time. 

b)  A  motorist  fails  to  stop 
at  a  stop  sign. 

c)  Failure  to  stop  after  in- 
volvement in  a  traffic 
accident . 


Did  you  know  a  person  may 
be  punished  even  if  the 
harm  intended  never 
occurred. 


2.  A  person  may  be  guilty  of 
crimes  of  omission  if  he/she 
fails  to  act  when  they  have 
a  legal  responsibility  to  do 
so  (this  assumes  they  are 
physically  able  to  act). 

Certain  behavior  often  occurs 
before  a  crime  is  committed  but 
the  act  is  considered  a  crime 
by  itself. 

1.  Solicitation  (i.e.,  ask,  com- 
mand, urge,  advise)  another 
person  to  commit  a  crime. 

a)  A  crime  in  a  number  of 
states,  including 
Montana . 

b)  A  spouse  asks  someone  to 
kill  his/her  mate. 

c)  Even  if  the  person  refuses; 
the  crime  has  been  commit- 
ted. 


2.  Attempt:  in  most  states, 
including  Montana,  "attempt 
to  commit"  is  a  crime. 
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a)  To  be  guilty,  it  must  be 
proven  that  some  substan- 
tial step  was  taken  toward 
committing  the  crime. 

b)  Mere  preparation  is  not 
enough , 

c)  A  person  shoots  at  soirieone 
and  misses  -  it  is  "attemp- 
ted deliberate  homicide". 

3.  Conspiracy:  agreement  between 
two  or  more  persons  to  com- 
mit a  crime. 

a)  Intended  to  prevent  other 
crimes  and  strike  at  crim- 
inal activity  carried  out 
by  groups. 

b)  Some  feel  it  is  a  threat 
to  a  person's  freedom  of 
speech  and  association. 

c)  In  most  states,  including 
Montana,  and  in  federal 
court,  an  overt  act  is 
required  before  the  crime 
of  conspiracy  is  committed. 

d)  Example:  a  spouse  wants 
his/her  mate  killed.   A 
third  person  agrees  to  do 
it  but  the  homicide  is  not 
commmitted.   Both  are 
guilty  of  conspiracy  to 
commit  homicide. 


Accountability:  In  Montana, 
a  person  is  legally 
accountable  for  the  conduct 
of  another  when  they  have 
formed  the  mental  intent 
and  cause  another  to  per- 
form the  conduct,  (or)  the 
person  either  before  or 
during  the  commission  of 
the  offense,  the  person 
solicits,  aids,  abets, 
agrees,  or  attempts  to  aid 
such  other  person  in  the 
planning  or  commission  of 
the  offense. 


Lecture/Discussion  Procedure  &  Content 

What  are  the  most  common      A,  Homicide:  killing  of  one  human 
"crimes  against  people"?         being  by  another  and  is  the  most 

serious  of  all  crimes. 

1.  Non-criminal  homicide 
(justifiable  homicide). 

a)  Some  homicides  are  not 
c  r  i  me  s  . 

b)  Killing  is  justifiable  or 
excusable  and  the  killer  is 
considered  faultless. 

c)  Example:  killing  an  enemy 
soldier  in  wartime;  a 
police  officer  killing  a 
person  committing  a  serious 
crime . 

2.  Criminal  Homicide. 

a)  There  are  now  different 
degrees  of  murder. 

b)  The  state  attempts  to  clas- 
sify murder  according  to 
the  killers  state  of  mind 
or  the  circumstances  sur- 
rounding the  crime. 

c)  Deliberate  Homicide: 
purposely  or  knowingly 
causing  the  death  of 
another  human  being 

(the  intent  was  to  kill). 

d)  Mitigated  Deliberate 
Homicide:  a  killing  that 
is  purposely  or  knowing- 
ly committed,  but  done 
so  under  the  influence 
of  extreme  mental  or 
emotional  distress. 

e)  Felony  murder:  a  killing 
taken  place  during  a  rape, 
robbery,  burglary,  or 
other  felony. 

f)  Negligent  Homicide: 
negligently  causing  the 
death  of  another  human 
being . 


Lecture/Discussion 
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B.  Assault  and  Battery:  these  are 
combined  crimes  in  Montana. 

1.  Assault:  purposely  or 
knowingly  causing  bodily 
injury  to  another;  or 
negligently  causing  bodily 
injury  with  a  weapon;  or 
making  physical  contact  of 
an  insulting  or  provoking 
nature  with  an  individual. 

a)  To  be  a  crime,  the 

threatened  person  must 
reasonably  believe  that 
he/she  is  in  real  dan- 
ger (i.e.:  if  someone 
points  a  gun  at  you, 
you  must  really  believe 
it  was  loaded )  . 

2.  There  are  different  classifi' 
cations  for  assault. 

a)  Aggravated  Assault: 
purposely  or  knowing- 
ly causes  serious 
bodily  injury  to 
another . 

b)  Felony  Assault: 
Purposely  or  knowing- 
ly causes  bodily  injury 
to  another  with  a 
weapon;  or  reasonable 
apprehension  of  serious 
bodily  injury  by  use  of 
a  weapon;  or  bodily  in- 
jury to  a  peace  officer. 

C.  Sexual  intercourse  without 
consent . 


Sexual  intercourse  without 
consent:  knowingly  having 
sexual  intercourse  without 
consent  with  a  person  of 
the  opposite  sex. 


Lecture/Discussion 


Procedure  &  Content 


Application: 


a)  Intercourse  must  have 
occurred  without  consent  of 
the  victim. 

b)  There  is  no  real  consent  if 
the  victim  is  threatened 
with  bodily  harm. 

c)  There  is  no  real  consent  if 
the  victim  is   unconscious 
or  incomptent  because  of 
drugs  or  liquor. 

"Statutory   rape".   If  the 
victim  is  less  than  16  years 
old  and  the  offender  is  3  or 
more  years  older  than  the 
victim. 

a)  Consent  is  not  an  issue. 

b)  Mistaking  age  is  a 
common  defense. 

General  comments  on  sexual 
intercourse  without 
consent . 

a)  Many  states,  including 
Montana,  have  rewrit- 
ten their  laws  to 
classify  "sexual 
assault"  and  sexual 
intercourse  as  appli- 
cable to  both  men  and 
women  offenders  and 
victims . 

b)  In  some  other  states, 
statutory  rape  is 
categorized  as  "sexual 
conduct  with  a  minor". 


Have  the  students  research  the  trends  over  the  past  5 
years  in  the  type  of  personal  crimes  in  their  area.  Put 
the  information  together  in  the  form  of  a  class  report. 


Vocabulary  List  and  Terms: 

felony 
misdemeanor 
principal 
accomplice 


conspiracy 

solicit 

accountability 
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325  OFFENSES  AGAINST  THE  PERSON  45-5-103 

Part  1 
Homicide 

Part  Cross- References 

Family  member  of  victim  —  reimbursement 
for  mental  health  treatment,  53-9-128. 

45-5-101.    Repealed.  Sec.  11,  Ch.  610,  L.  1987. 

History:    En.  94-5-101  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-101. 

45-5-102.  Deliberate  homicide.  (1)  A  person  commits  the  offense  of 
deliberate  homicide  if: 

(a)  he  purposely  or  knowingly  causes  the  death  of  another  human  being; 
or 

(b)  he  attempts  to  commit,  commits,  or  is  legally  accountable  for  the 
attempt  or  commission  of  robbery,  sexual  intercourse  without  consent,  arson, 
burglary,  kidnapping,  aggravated  kidnapping,  felonious  escape,  felony  assault, 
aggravated  assault,  or  any  other  forcible  felony  and  in  the  course  of  the  for- 
cible felony  or  flight  thereafter,  he  or  any  person  legally  accountable  for  the 
crime  causes  the  death  of  another  human  being. 

(2)  A  person  convicted  of  the  offense  of  deliberate  homicide  shall  be  pun- 
ished by  death  as  provided  in  46-18-301  through  46-18-310,  by  life  imprison- 
ment, or  by  imprisonment  in  the  state  prison  for  a  term  of  not  less  than  10 
years  or  more  than  100  years,  except  as  provided  in  46-18-222. 

History:  En.  94-5-102  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  11,  Ch.  338,  L.  1977;  amd.  Sec. 
4,  Ch.  584,  L.  1977;  R.C.M.  1947,  94-5-102;  amd.  Sec.  1,  Ch.  322,  L.  1979;  amd.  Sec.  1,  Ch.  322, 
L.  1987;  amd.  Sec.  4,  Ch.  610,  L.  1987. 

Compiler's  Comments  Definition  of  "knowingly",  45-2-101. 

1987  Amendments:  Chapter  322  in  (2),  after  Definition  of  "purposely",  45-2-101. 

"death",   deleted  _  "or  life   imprisonment"  and  Causal  relationship  between  conduct  and 

after  "46-18-310"  inserted  "by  life  imprison-  result  45-2-201 

nu     ,     cm   ,u    ■     ■        r/n     u  .-.  .  J. .A  Burden    of  the    state    in    homicide   trial. 

Chapter  610  at  begmning  of  (1)  substituted    A  45-5-111  45-5-112 

person  commits  the  offense  of  for  "Except  as  ,,..     '    .        ..  '   „„,  ,,         ,   ,r  ,  „„. 

provided  in  45-5-103(1).  criminal  homicide  con-  Kidnapping,  45-5-301  through  45-5-304. 

stitutes";  and  substituted  present  (l)(a)  and  Kobbery,  45-5-401. 

(l)(b)  for  former  text  that  read:  "(a)     it  is  com-  Sexual  intercourse  without  consent,  45-5-503. 

mitted  purposely  or  knowingly;  or  Arson,  45-6-103. 

(b)     it  is  committed  while  the  offender  is  Burglary,  45-6-204. 

engaged  in  or  is  an  accomplice  in  the  commis-  Escape,  45-7-306. 

sion  of,  an  attempt  to  commit,  or  fiight  after  Limitation  on  deferred  imposition  of  sen- 
committing  or  attempting  to  commit  robbery,  tence  46-18-201 

sexual  intercourse  without  consent,  arson,  bur-  Sentences  for'  certain  offenses  committed  in 

glary,  kidnapping  felonious  escape,  or  any  other  gtate  prison,  46-18-220. 

felony  which  involves  the  use  or  threat  of  physi-  k;ii;„„  ,^f  „„„„=  „ff: 

cal  force  or  violence  against  any  individual"  stances  46- 18  303             '  '^^™^"""^  "''""" 

Cross-References  Protection  of  premature  infants  born  alive, 

Definitionof  "felony",  45-2-101.  50-20-108. 

45-5-103.  Mitigated  deliberate  homicide.  (1)  A  person  commits  the 
offense  of  mitigated  deliberate  homicide  when  he  purposely  or  knowingly 
causes  the  death  of  another  human  being  but  does  so  under  the  influence  of 
extreme  mental  or  emotional  stress  for  which  there  is  reasonable  explanation 
or  excuse.  The  reasonableness  of  such  explanation  or  excuse  shall  be  deter- 
mined from  the  viewpoint  of  a  reasonable  person  in  the  actor's  situation. 


11 


45-5-104  CRIMES 


326 


(2)  It  is  an  affirmative  defense  that  the  defendant  acted  under  the  influ- 
ence of  extreme  mental  or  emotional  stress  for  which  there  was  reasonable 
explanation  or  excuse,  the  reasonableness  of  which  shall  be  determined  from 
the  viewpoint  of  a  reasonable  person  in  the  actor's  situation.  This  defense 
constitutes  a  mitigating  circumstance  reducing  deliberate  homicide  to  miti- 
gated deliberate  homicide  and  must  be  proved  by  the  defendant  by  a  pre- 
ponderance of  the  evidence. 

(3)  Mitigated  deliberate  homicide  is  not  an  included  offense  of  deliberate 
homicide  as  defined  in  45-5-102(l)(b). 

(4)  A  person  convicted  of  mitigated  deliberate  homicide  shall  be  impris- 
oned in  the  state  prison  for  a  term  of  not  less  than  2  years  or  more  than  40 
years  and  may  be  fined  not  more  than  $50,000,  except  as  provided  in 
46-18-222. 

History:  En.  94-5-103  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  5,  Ch.  584,  L.  1977;  R.C.M 
1947,  94-5-103;  amd.  Sec.  7,  Ch.  198,  L.  1981;  amd.  Sec.  5,  Ch.  610,  L.  1987. 

Compiler's  Comments  Cross-References 

7987  Amendment:  At  beginning  of  (1)  substi-  Deliberate  homicide.  45-5-102. 

tuted  "A  person  commits  the  offense  of  for  Limitation  on  deferral  or  suspension  of  sen- 

"Criminal  homicide  constitutes"  and  after  tence,  46-18-201. 

"homicide  when"  substituted  "he  purposely  or  Sentences  for  certain  offenses  committed  in 

knowingly  causes  the  death  of  another  human  state  prison,  46-18-220           .... 

.          ,    .   ■           "  f     ..    u      -J      u-  u         u  Protection  of  premature  infants  born  alive, 

being  but  does  so    lor    a  homicide  which  would  50-20-108 

otherwise  be  deliberate  homicide  is  committed":  Ground  for  suspension  or  revocation  of 

and  inserted  (2)  and  (3).  driver's  license,  61-5-405. 

45-5-104.  Negligent  homicide.  (1)  A  person  commits  the  offense  of 
negligent  homicide  if  he  negligently  causes  the  death  of  another  human  being. 

(2)  Negligent  homicide  is  not  an  included  offense  of  deliberate  homicide 
as  defined  in  45-5-102(l)(b). 

(3)  A  person  convicted  of  negligent  homicide  shall  be  imprisoned  in  the 

state  prison  for  any  term  not  to  exceed  10  years  or  be  fined  an  amount  not 

to  exceed  $50,000,  or  both. 

History:  En.  94-5-104  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-104;  amd.  Sec.  7,  Ch. 
198,  L.  1981;  amd.  Sec.  6,  Ch.  610,  L.  1987. 

Compiler's  Comments  Cross-References 

7987  Amendment:  Substituted  present  Ian-  Classification  of  offenses,  45-1-201. 

guage  of  (1)  for  former  text  that  read:  "Criminal  Definition  of  "negligently",  45-2-101. 

homicide  constitutes  negligent  homicide  when  it  Protection  of  premature  infants  born  alive, 

is  committed  negligently";  and  inserted  (2).  50-20-108. 

Ground  for  suspension  or  revocation  of 
driver's  license,  61-5-405. 

45-5-105.  Aiding  or  soliciting  suicide.  (1)  A  person  who  purposely 
aids  or  solicits  another  to  commit  suicide,  but  such  suicide  does  not  occur, 
commits  the  offense  of  aiding  or  soliciting  suicide. 

(2)  A  person  convicted  of  the  offense  of  aiding  or  soliciting  a  suicide  shall 
be  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  10  years  or  be 
fined  an  amount  not  to  exceed  $50,000,  or  both. 

History:  En.  94-5-106  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-106;  amd.  Sec.  7,  Ch. 
198,  L.  1981. 

Cross-References  Causal  relationship  between  conduct  and 

Definition  of  "purposely",  45-2-101.  result,  45-2-201. 

When  accountability  exists,  45-2-302. 
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45-5-106  through  45-5-110  reserved. 

46-5-111.     Extrajudicial   confession    —    evidence   of  death.    In   a 

homicide  trial,  before  an  extrajudicial  confession  may  be  admitted  into  evi- 
dence, the  state  must  introduce  independent  evidence  tending  to  establish  the 
death  and  the  fact  that  the  death  was  caused  by  a  criminal  agency. 

History:  En.  95-3004  by  Sec.  12,  Ch.  513,  L.  1973;  amd.  Sec.  49,  Ch.  184,  L.  1977;  R.C.M. 
1947,  95-3004;  MCA  1981,  46-16-203(1);  redes.  45-5-111  by  Code  Commissioner,  1983. 

45-5-112.  Inference  of  mental  state.  In  a  deliberate  homicide,  knowl- 
edge or  purpose  may  be  inferred  from  the  fact  that  the  accused  committed 
a  homicide  and  no  circumstances  of  mitigation,  excuse,  or  justification  appear. 

History:  En.  95-3004  by  Sec.  12,  Ch.  513,  L.  1973;  amd.  Sec.  49,  Ch.  184,  L.  1977;  R.C.M. 
1947,  95-3004;  MCA  1981,  46-16-203(2);  redes.  45-5-112  by  Code  Commissioner,  1983. 

Cross-References 

Inference  of  mental  state  generally,  45-2-103. 


Part  2 
Assault 

45-5-201.     Assault.  (1)  A  person  commits  the  offense  of  assault  if  he: 

(a)  purposely  or  knowingly  causes  bodily  injury  to  another; 

(b)  negligently  causes  bodily  injury  to  another  with  a  weapon; 

(c)  purposely  or  knowingly  makes  physical  contact  of  an  insulting  or 
provoking  nature  with  any  individual;  or 

(d)  purposely  or  knowingly  causes  reasonable  apprehension  of  bodily 
injury  in  another.  The  purpose  to  cause  reasonable  apprehension  or  the 
knowledge  that  reasonable  apprehension  would  be  caused  shall  be  presumed 
in  any  case  in  which  a  person  knowingly  points  a  firearm  at  or  in  the  direc- 
tion of  another,  whether  or  not  the  offender  believes  the  firearm  to  be  loaded. 

(2)  Except  as  provided  in  subsection  (3),  a  person  convicted  of  assault 
shall  be  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any 
term  not  to  exceed  6  months,  or  both. 

(3)  If  the  victim  is  less  than  14  years  old  and  the  offender  is  18  or  more 
years  old,  the  offender,  upon  conviction  under  subsection  (l)(a),  shall  be  fined 
not  to  exceed  $50,000  or  be  imprisoned  in  the  state  prison  for  a  term  not  to 
exceed  5  years,  or  both. 

History:  En.  94-5-201  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-201;  amd.  Sec.  1,  Ch. 
261,  L.  1979;  amd.  Sec.  7,  Ch.  198,  L.  1981. 

Cross-References  Definition  of  "negligently",  45-2-101. 

Definition  of  "bodily  injury",  45-2-101.  Definition  of  "purposely",  45-2-101. 

Definition  of  "knowingly",  45-2-101.  Definition  of  "weapon",  45-2-101. 

45-5-202.  Aggravated  assault  —  felony  assault.  (1)  A  person  com- 
mits the  offense  of  aggravated  assault  if  he  purposely  or  knowingly  causes 
serious  bodily  injury  to  another. 

(2)  A  person  commits  the  offense  of  felony  assault  if  he  purposely  or 
knowingly  causes: 

(a)     bodily  injury  to  another  with  a  weapon; 
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(b)  reasonable  apprehension  of  serious  bodily  injury  in  another  by  use  of 
a  weapon;  or 

(c)  bodily  injury  to  a  peace  officer  or  a  person  who  is  responsible  for  the 
care  or  custody  of  a  prisoner. 

(3)  A  person  convicted  of  aggravated  assault  shall  be  imprisoned  in  the 
state  prison  for  a  term  of  not  less  than  2  years  or  more  than  20  years  and 
may  be  fined  not  more  than  $50,000,  except  as  provided  in  46-18-222.  A 
person  convicted  of  felony  assault  shall  be  imprisoned  in  the  state  prison  for 
a  term  not  to  exceed  10  years  or  be  fined  not  more  than  $50,000,  or  both. 

History:  En.  94-5-202  by  Sec.  1,  Ch.  513.  L.  1973;  amd.  Sec.  6.  Ch.  584,  L.  1977;  R.C.M. 
1947,  94-5-202;  amd.  Sec.  7,  Ch.  198,  L.  1981;  amd.  Sec.  1,  Ch.  289,  L.  1981;  amd.  Sec.  1,  Ch. 
163,  L.  1985. 

Cross-References  Circumstances  of  making  arrest  —  domestic 

Definitionof  "bodily  injury",  45-2-101.  abuse  or  aggravated  assault  against  family  or 

Defmition  of  "knowingly",  45-2-101.  household  member,  46-6-401. 

Definition  of  "purposely",  45-2-101.  ,  Written   report  when  no  arrest   made  in 


Definition    of    "serious    bodily    injury 
45-2-101 


domestic  violence  situation,  46-6-421. 

Notice  of  rights  to  victim  upon  arrest  in 
.  „  jc  n    n  domestic  violence  situation,  46-6-422. 

Defimtionof   weapon  ,45-2-101.  Limitation  on  deferral  or  suspension  of  sen- 

Time  of  making  arrest  —  domestic  violence  or      tence,  46-18-201. 
aggravated  assault  against  family  or  household  Sentences  for  certain  offenses  committed  in 

member,  46-6-105.  state  prison,  46-18-220. 

45-5-203.  Intimidation.  (1)  A  person  commits  the  offense  of  intimi- 
dation when,  with  the  purpose  to  cause  another  to  perform  or  to  omit  the 
performance  of  any  act,  he  communicates  to  another,  under  circumstances 
which  reasonably  tend  to  produce  a  fear  that  it  will  be  carried  out,  a  threat 
to  perform  without  lawful  authority  any  of  the  following  acts: 

(a)  inflict  physical  harm  on  the  person  threatened  or  any  other  person; 

(b)  subject  any  person  to  physical  confinement  or  restraint;  or 

(c)  commit  any  felony. 

(2)  A  person  commits  the  offense  of  intimidation  if  he  knowingly  commu- 
nicates a  threat  or  false  report  of  a  pending  fire,  explosion,  or  disaster  which 
would  endanger  life  or  property. 

(3)  A  person  convicted  of  the  offense  of  intimidation  shall  be  imprisoned 
in  the  state  prison  for  any  term  not  to  exceed  10  years  or  be  fined  an  amount 
not  to  exceed  $50,000,  or  both. 

History:  En.  94-5-203  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-203;  amd.  Sec.  7,  Ch. 
198,  L.  1981;  amd.  Sec.  1,  Ch.  268,  L.  1985. 

Cross-References  Definition  of  "offense",  45-2-101. 

Definition  of  "knowingly",  45-2- 101 .  Definition  of  "purposely",  45-2- 101 . 

45-5-204.  Mistreating  prisoners.  (1)  A  person  commits  the  offense  of 
mistreating  prisoners  if,  being  responsible  for  the  care  or  custody  of  a  pris- 
oner, he  purposely  or  knowingly: 

(a)  assaults  or  otherwise  injures  a  prisoner; 

(b)  intimidates,  threatens,  endangers,  or  withholds  reasonable  necessities 
from  the  prisoner  with  the  purpose  to  obtain  a  confession  from  him  or  for 
any  other  purpose;  or 

(c)  violates  any  civil  right  of  a  prisoner. 

(2)  A  person  convicted  of  the  offense  of  mistreating  prisoners  shall  be 
removed  from  office  or  employment  and  shall  be  imprisoned  in  the  state 
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prison  for  a  term  not  to  exceed  10  years  or  be  fined  an  amount  not  to  exceed 
$50,000,  or  both. 

History:  En.  94-8-113  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-8-113;  amd.  Sec.  7,  Ch. 
198,  L.  1981. 

Cross-Rcferences  Definition  of  "threat",  45-2-101. 

Definition  of  "knowingly",  45-2-101.  Criminal   responsibility   of  corporations, 

Definition  of  "purposely",  45-2-101.  45-2-311. 

45-5-205.  Negligent  vehicular  assault  —  penalty.  (1)  If  a  person 
operates  a  motor  vehicle  in  a  negligent  manner  and  he  is  driving  while  under 
the  influence  of  alcohol  or  drugs,  as  provided  for  in  61-8-401(1),  and  his  con- 
duct is  the  cause  of  bodily  injury  to  another,  he  commits  the  offense  of  negli- 
gent vehicular  assault. 

(2)  A  person  convicted  of  the  offense  of  negligent  vehicular  assault  shall 
be  fined  an  amount  not  to  exceed  $1,000  or  imprisoned  in  the  county  jail  for 
a  term  not  to  exceed  1  year,  or  both. 

History:    En.  Sec.  1,  Ch.  93,  L.  1985;  amd.  Sec.  1,  Ch.  196,  L.  1987. 

Compiler's  Comments 

7987  Amendment:  Near  end  of  (1)  substituted 
"the  cause  of  bodily  injury"  for  "the  proximate 
cause  of  serious  bodily  injury". 

45-5-206.  Domestic  abuse.  (1)  A  person  commits  the  offense  of  domes- 
tic abuse  if  he: 

(a)  purposely  or  knowingly  causes  bodily  injury  to  a  family  member  or 
household  member;  or 

(b)  purposely  or  knowingly  causes  reasonable  apprehension  of  bodily 
injury  in  a  family  member  or  household  member.  The  purpose  to  cause 
reasonable  apprehension  or  the  knowledge  that  reasonable  apprehension 
would  be  caused  shall  be  presumed  in  any  case  in  which  a  person  knowingly 
points  a  firearm  at  or  in  the  direction  of  a  family  member  or  household 
member,  whether  or  not  the  offender  believes  the  firearm  to  be  loaded. 

(2)  For  the  purposes  of  this  section  and  46-6-401,  "family  member  or 
household  member"  means  a  spouse,  former  spouse,  adult  person  related  by 
blood  or  marriage,  or  adult  person  of  the  opposite  sex  residing  with  the  defen- 
dant or  who  formerly  resided  with  the  defendant. 

(3)  A  person  convicted  of  domestic  abuse  for  the  first  or  second  time  shall 
be  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  not  to  exceed 
6  months,  or  both.  On  a  third  or  subsequent  conviction  for  domestic  abuse, 
the  person  convicted  shall  be  fined  not  to  exceed  $50,000  or  be  imprisoned 
in  the  state  prison  for  a  term  not  to  exceed  5  years,  or  both. 

History:     En.  Sec.  1,  Ch.  700,  L.  1985. 

Cross-References  Written   report  when   no  arrest   made  in 

Time  of  making  arrest  —  domestic  violence  or      domestic  violence  situation,  46-6-421. 

aggravated  assault  against  family  or  household  Notice  of  rights  to  victim  upon  arrest  in 

member,  46-6-105.  domestic  violence  situation,  46-6-422. 

Circumstances  of  making  arrest  —  domestic 

abuse  or  aggravated  assault  against  family  or 

household  member,  46-6-401. 

45-5-207.  Criminal  endangerment  —  penalty.  (1)  A  person  who 
knowingly  engages  in  conduct  that  creates  a  substantial  risk  of  death  or 


15 


45-5-208  CRIMES  330 

serious  bodily  injury  to  another  commits  the  offense  of  criminal 
endangerment. 

(2)  A  person  convicted  of  the  offense  of  criminal  endangerment  shall  be 
fined  an  amount  not  to  exceed  $50,000  or  imprisoned  in  the  state  prison  for 
a  term  not  to  exceed  10  years,  or  both. 

History:    En.  Sec.  2,  Ch.  196,  L.  1987. 

45-5-208.  Negligent  endangerment  —  penalty.  (1)  A  person  who 
negligently  engages  in  conduct  that  creates  a  substantial  risk  of  death  or 
serious  bodily  injury  to  another  commits  the  offense  of  negligent 
endangerment. 

(2)  A  person  convicted  of  the  offense  of  negligent  endangerment  shall  be 
fined  an  amount  not  to  exceed  $1,000  or  imprisoned  in  the  county  jail  for  a 
term  not  to  exceed  1  year,  or  both. 

History:    En.  Sec.  3,  Ch.  196,  L.  1987. 

Part  3 
Kidnapping 

45-5-301.  Unlawful  restraint.  (1)  A  person  commits  the  offense  of 
unlawful  restraint  if  he  knowingly  or  purposely  and  without  lawful  authority 
restrains  another  so  as  to  interfere  substantially  with  his  liberty. 

(2)  A  person  convicted  of  the  offense  of  unlawful  restraint  shall  be  fined 
not  to  exceed  $500  or  imprisoned  in  the  county  jail  for  any  term  not  to 
exceed  6  months,  or  both. 

History:    En.  94-S-301  by  Sec.  1,  Ch.  513.  L.  1973;  R.C.M.  1947,  94-5-301. 

Cross-References  Definition  of  "purposely",  45-2-101. 

Definition  of  "knowingly",  45-2-101. 

45-5-302.  Kidnapping.  (1)  A  person  commits  the  offense  of  kidnapping 
if  he  knowingly  or  purposely  and  without  lawful  authority  restrains  another 
person  by  either  secreting  or  holding  him  in  a  place  of  isolation  or  by  using 
or  threatening  to  use  physical  force. 

(2)  A  person  convicted  of  the  offense  of  kidnapping  shall  be  imprisoned 
in  the  state  prison  for  a  term  of  not  less  than  2  years  or  more  than  10  years 
and  may  be  fined  not  more  than  $50,000,  except  as  provided  in  46-18-222. 

History:  En.  94-5-302  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  7,  Ch.  584,  L.  1977;  R.C.M. 
1947,  94-5-302;  amd.  Sec.  7,  Ch.  198,  L.  1981. 

Cross-References  Limitation  upon  deferral  or  suspension  of 

Definition  of  "knowingly",  45-2-101.  sentence,  46-18-201. 

Definition  of  "purposely",  45-2-101. 

45-5-303.  Aggravated  kidnapping.  (1)  A  person  commits  the  offense 
of  aggravated  kidnapping  if  he  knowingly  or  purposely  and  without  lawful 
authority  restrains  another  person  by  either  secreting  or  holding  him  in  a 
place  of  isolation  or  by  using  or  threatening  to  use  physical  force,  with  any 
of  the  following  purposes: 

(a)  to  hold  for  ransom  or  reward  or  as  a  shield  or  hostage; 

(b)  to  facilitate  commission  of  any  felony  or  flight  thereafter; 

(c)  to  inflict  bodily  injury  on  or  to  terrorize  the  victim  or  another; 
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(d)  to  interfere  with  the  performance  of  any  governmental  or  political 
function;  or 

(e)  to  hold  another  in  a  condition  of  involuntary  servitude. 

(2)  Except  as  provided  in  46-18-222,  a  person  convicted  of  the  offense  of 
aggravated  kidnapping  shall  be  punished  by  death  or  life  imprisonment  as 
provided  in  46-18-301  through  46-18-310  or  be  imprisoned  in  the  state  prison 
for  a  term  of  not  less  than  2  years  or  more  than  100  years  and  may  be  fined 
not  more  than  $50,000,  unless  he  has  voluntarily  released  the  victim  alive,  in 
a  safe  place,  and  not  suffering  from  serious  bodily  injury,  in  which  event  he 
shall  be  imprisoned  in  the  state  prison  for  a  term  of  not  less  than  2  years 
or  more  than  10  years  and  may  be  fined  not  more  than  $50,000. 

History:  En.  94-5-303  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  12,  Ch.  338,  L.  1977;  amd.  Sec. 
8,  Ch.  584,  L.  1977;  R.C.M.  1947,  94-5-303;  amd.  Sec.  7,  Ch.  198,  L.  1981. 

Limitation  on  deferral  or  suspension  of  sen- 
tence, 46-18-201. 

Sentences  for  certain  offenses  committed  in 
sUtc  prison,  46-18-220. 


CroBS-References 

Definition  of  "knowingly",  45-2-101. 
Definition  of  "purposely",  45-2-101. 
Unlawful  restraint,  45-5-301. 
Kidnapping,  45-5-302. 


45-5-304.  Custodial  interference.  (1)  A  person  commits  the  offense  of 
custodial  interference  if,  knowing  that  he  has  no  legal  right  to  do  so: 

(a)  he  takes,  entices,  or  withholds  from  lawful  custody  any  child,  incompe- 
tent person,  or  other  person  entrusted  by  authority  of  law  to  the  custody  of 
another  person  or  institution; 

(b)  prior  to  the  entry  of  a  court  order  determining  custodial  rights,  he 
takes,  entices,  or  withholds  any  child  from  the  other  parent  where  the  action 
manifests  a  purpose  to  substantially  deprive  that  parent  of  parental  rights;  or 

(c)  he  is  one  of  two  persons  who  has  joint  custody  of  a  child  under  a  court 
order  and  he  takes,  entices,  or  withholds  the  child  from  the  other  where  the 
action  manifests  a  purpose  to  substantially  deprive  the  other  parent  of  paren- 
tal rights. 

(2)  A  person  convicted  of  the  offense  of  custodial  interference  shall  be 
imprisoned  in  the  state  prison  for  any  term  not  to  exceed  10  years  or  be  fined 
an  amount  not  to  exceed  $50,000,  or  both. 

(3)  A  person  who  has  not  left  the  state  does  not  commit  an  offense  under 

this  section  if  he  voluntarily  returns  such  person  to  lawful  custody  prior  to 

arraignment.  A  person  who  has  left  the  state  does  not  commit  an  offense 

under  this  section  if  he  voluntarily  returns  such  person  to  lawful  custody  prior 

to  arrest. 

History:  En.  94-5-305  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-305;  amd.  Sec.  1,  Ch. 
274,  L.  1979;  amd.  Sec.  7,  Ch.  198,  L.  1981;  amd.  Sec.  1,  Ch.  518,  L.  1987. 


Compiler's  Comments 

1987  Amendment:  Inserted  (l)(b)  and  (l)(c). 

Cross-References 

Child  custody  determination  and  modifi- 
cation, 40-4-211  through  40-4-225. 


Definition  of  "knowingly",  45-2-101. 
Kidnapping,  45-5-302. 
Aggravated  kidnapping,  45-5-303. 


Part  4 
Robbery 

45-5-401.     Robbery.  (1)  A  person  commits  the  offense  of  robbery  if  in 
the  course  of  committing  a  theft  he: 
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(a)  inflicts  bodily  injury  upon  another; 

(b)  threatens  to  inflict  bodily  injury  upon  any  person  or  purposely  or 
knowingly  puts  any  person  in  fear  of  immediate  bodily  injury;  or 

(c)  commits  or  threatens  immediately  to  commit  any  felony  other  than 
theft. 

(2)  A  person  convicted  of  the  offense  of  robbery  shall  be  imprisoned  in  the 
state  prison  for  a  term  of  not  less  than  2  years  or  more  than  40  years  and 
may  be  fined  not  more  than  $50,000,  except  as  provided  in  46-18-222. 

(3)  "In  the  course  of  committing  a  theft"  as  used  in  this  section  includes 

acts  which  occur  in  an  attempt  to  commit  or  in  the  commission  of  theft  or 

in  flight  after  the  attempt  or  commission. 

History:  En.  94-5-401  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  9,  Ch.  584,  L.  1977;  R.C.M. 
1947,  94-5-401;  amd.  Sec.  7,  Ch.  198,  L.  1981. 

Cross-References  Definition  of  "threat",  45-2-101. 

Definition  of  "bodily  injury",  45-2-101.  Theft,  45-6-301. 

Definition  of  "felony",  45-2-101.  Limitation  on  deferral  or  suspension  of  sen- 
Definition  of  "knowingly",  45-2-101.  tence,  46-18-201. 

Part  5 
Sexual  Crimes 

Part  CroBs-References  Family  member  of  minor  victim  —  reimburse- 

Presentence  investigation,  46-18-111.  ment  for  mental  health  treatment,  53-9-128. 

45-5-501.  Definition.  As  used  in  45-5-503  and  45-5-505,  the  term 
"without  consent"  means: 

(1)  the  victim  is  compelled  to  submit  by  force  or  by  threat  of  imminent 
death,  bodily  injury,  or  kidnapping  to  be  inflicted  on  anyone;  or 

(2)  the  victim  is  incapable  of  consent  because  he  is: 

(a)  mentally  defective  or  incapacitated; 

(b)  physically  helpless;  or 

(c)  less  than  16  years  old. 

History:  En.  94-5-501  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  2,  Ch.  405,  L.  1975;  amd.  Sec. 
15,  Cb.  359,  L.  1977;  R.C.M.  1947,  94-5-501. 

Cross-References  Definition  of  "sexual  intercourse",  45-2-101. 

Definition  of  "mentally  defective",  45-2-101.  Consent  as  a  defense,  45-2-211. 

Definition    of   "mentally    incapacitated".  Sexual  intercourse  without  consent,  45-5-503. 

45-2-101.  Deviate  sexual  conduct,  45-5-505. 

Definition  of  "physically  helpless",  45-2-101.  Sexual  abuse  of  children,  45-5-625. 

Definition  of  "sexual  contact",  45-2-101. 

45-5-502.  Sexual  assault.  (1)  A  person  who  knowingly  subjects  another 
not  his  spouse  to  any  sexual  contact  without  consent  commits  the  offense  of 
sexual  assault. 

(2)  A  person  convicted  of  sexual  assault  shall  be  fined  not  to  exceed  $500 
or  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed  6  months,  or 
both. 

(3)  If  the  victim  is  less  than  16  years  old  and  the  offender  is  3  or  more 
years  older  than  the  victim  or  if  the  offender  inflicts  bodily  injury  upon  any- 
one in  the  course  of  committing  sexual  assault,  he  shall  be  imprisoned  in  the 
state  prison  for  any  term  not  to  exceed  20  years  and  may  be  fined  not  more 
than  $50,000. 
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(4)  An  act  "in  the  course  of  committing  sexual  assault"  shall  include  an 
attempt  to  commit  the  offense  or  flight  after  the  attempt  or  commission. 

(5)  Consent  is  ineffective  under  this  section  if  the  victim  is  less  than  14 
years  old  and  the  offender  is  3  or  more  years  older  than  the  victim. 

History:  En.  94-5-502  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-502;  amd.  Sec.  1,  Ch. 
687,  L.  1979;  amd.  Sec.  7,  Ch.  198,  L.  1981;  amd.  Sec.  1,  Ch.  172,  L.  1985. 

Cross-References  Definition  of  "purposely",  45-2-101. 

Victim  less  than  16  years  old  —  extension  of  Definition  of  "sexual  contact",  45-2-101. 

Statute  of  Limitations,  45-1-205.  Sexual  abuse  of  children,  45-5-625. 

Definition  of  "bodily  injury",  45-2-101.  Videotaped  testimony  of  victim,  46-15-401. 

Definition  of  "knowingly",  45-2-101. 

45-5-503.  Sexual  intercourse  without  consent.  (1)  A  person  who 
knowingly  has  sexual  intercourse  without  consent  with  a  person  of  the  oppo- 
site sex  commits  the  offense  of  sexual  intercourse  without  consent.  A  person 
may  not  be  convicted  under  this  section  based  on  the  age  of  his  spouse  as 
provided  in  45-5-501(2)(c). 

(2)  A  person  convicted  of  sexual  intercourse  without  consent  shall  be 
imprisoned  in  the  state  prison  for  a  term  of  not  less  than  2  years  or  more 
than  20  years  and  may  be  fined  not  more  than  $50,000,  except  as  provided 
in  46-18-222. 

(3)  (a)  If  the  victim  is  less  than  16  years  old  and  the  offender  is  3  or  more 
years  older  than  the  victim  or  if  the  offender  inflicts  bodily  injury  upon  any- 
one in  the  course  of  committing  sexual  intercourse  without  consent,  he  shall 
be  imprisoned  in  the  state  prison  for  any  term  of  not  less  than  2  years  or 
more  than  40  years  and  may  be  fined  not  more  than  $50,000,  except  as  pro- 
vided in  46-18-222. 

(b)  An  act  "in  the  course  of  committing  sexual  intercourse  without  con- 
sent" shall  include  an  attempt  to  commit  the  offense  or  flight  after  the 
attempt  or  commission. 

(4)  In  addition  to  any  sentence  imposed  under  subsection  (2)  or  (3),  after 
determining  the  financial  resources  and  future  ability  of  the  offender  to  pay 
restitution  as  required  by  46-18-242,  the  court  shall  require  the  offender,  if 
able,  to  pay  the  victim's  reasonable  costs  of  counseling  that  result  from  the 
offense.  The  amount,  method,  and  time  of  payment  must  be  determined  in 
the  same  manner  as  provided  for  in  46-18-244. 

History:  En.  94-5-503  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  1,  Ch.  2,  L.  1975;  amd.  Sec.  1, 
Ch.  129,  L.  1975;  amd.  Sec.  1,  Ch.  94,  L.  1977;  amd.  Sec.  16,  Ch.  359,  L.  1977;  amd.  Sec.  10, 
Ch.  584,  L.  1977;  R.C.M.  1947,  94-5-503;  amd.  Sec.  7,  Ch.  198,  L.  1981;  amd.  Sec.  2,  Ch.  172, 
L.  1985;  amd.  Sec.  1,  Ch.  356,  L.  1985;  amd.  Sec.  1,  Ch.  644,  L.  1985. 

Cross-References  Definition  of  "sexual  intercourse",  45-2-101. 

Victim  less  than  16  years  old  —  extension  of  Definition  of  "without  consent",  45-5-501. 

Statute  of  Limitations,  45- 1  -205.  Sexual  abuse  of  children,  45-5-625. 
Definition  of  "knowingly",  45-2-101.  Limitation  on  deferral  or  suspension  of  sen- 
Definition  of  "mentally  defective",  45-2-101.  tence,  46-18-201. 
Definition    of   "mentally   incapacitated", 

45-2-101. 

45-5-504.  Indecent  exposure.  (1)  A  person  who,  for  the  purpose  of 
arousing  or  gratifying  sexual  desire  of  himself  or  of  any  person  other  than  his 
spouse,  exposes  his  genitals  under  circumstances  in  which  he  knows  his  con- 
duct is  likely  to  cause  affront  or  alarm  commits  the  offense  of  indecent  expo- 
sure. 
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(2)  A  person  convicted  of  the  offense  of  indecent  exposure  shall  be  fined 
not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to 
exceed  6  months,  or  both. 

History:    En.  94-5-504  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-^504. 

Cross-References  Causal  relationship  between  conduct  and 

Victim  less  than  16  years  old  —  extension  of  result,  45-2-201. 

Statute  of  Limitations,  45-1-205.  Obscenity,  45-8-201. 

Definition  of  "purposely",  45-2-101. 

45-5-505.  Deviate  sexual  conduct.  (1)  A  person  who  knowingly 
engages  in  deviate  sexual  relations  or  who  causes  another  to  engage  in  deviate 
sexual  relations  commits  the  offense  of  deviate  sexual  conduct. 

(2)  A  person  convicted  of  the  offense  of  deviate  sexual  conduct  shall  be 
imprisoned  in  the  state  prison  for  any  term  not  to  exceed  10  years  or  be  fined 
an  amount  not  to  exceed  $50,000,  or  both. 

(3)  A  person  convicted  of  deviate  sexual  conduct  without  consent  shall  be 

imprisoned  in  the  state  prison  for  any  term  not  to  exceed  20  years  or  be  fined 

an  amount  not  to  exceed  $50,000,  or  both. 

History:  En.  94-5-505  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-505;  amd.  Sec.  7.  Ch 
198,  L.  1981. 

Cross-References  Definition  of  "sexual  contact",  45-2-101. 

Victim  less  than  16  years  old  —  extension  of  Definition  of  "without  consent",  45-5-501, 

Statuteof  Limitations,  45-1-205.  45-5-511. 

Definition  of  "deviate  sexual  relations".  Sexual  abuse  of  children,  45-5-625. 

45-2-101.  Videotaped  testimony  of  victim,  46-15-401. 

Definition  of  "knowingly",  45-2-101. 

45-5-506.    Renumbered  45-5-511  by  Code  Commissioner,  1983. 

45-5-507.  Incest.  (1)  A  person  commits  the  offense  of  incest  if  he  know- 
ingly marries,  cohabits  with,  has  sexual  intercourse  with,  or  has  sexual  con- 
tact as  defined  in  45-2-101  with  an  ancestor,  a  descendant,  a  brother  or  sister 
of  the  whole  or  half  blood,  or  any  stepson  or  stepdaughter.  The  relationships 
referred  to  herein  include  blood  relationships  without  regard  to  legitimacy, 
relationships  of  parent  and  child  by  adoption,  and  relationships  involving  a 
stepson  or  stepdaughter. 

(2)  Consent  is  a  defense  under  this  section  to  incest  with  or  upon  a  step- 
son or  stepdaughter,  but  consent  is  ineffective  if  the  victim  is  less  than  18 
years  old. 

(3)  A  person  convicted  of  incest  shall  be  imprisoned  in  the  state  prison  for 
any  term  not  to  exceed  10  years  or  be  fined  an  amount  not  to  exceed  $50,000, 
or  both. 

(4)  In  addition  to  any  sentence  imposed  under  subsection  (3),  after  deter- 
mining the  financial  resources  and  future  ability  of  the  offender  to  pay  resti- 
tution as  required  by  46-18-242,  the  court  shall  require  the  offender,  if  able, 
to  pay  the  victim's  reasonable  costs  of  counsehng  that  result  from  the  offense. 
The  amount,  method,  and  time  of  payment  must  be  determined  in  the  same 
manner  as  provided  for  in  46-18-244. 

History:  En.  94-5-606  by  Sec.  I,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-606;  amd.  Sec.  7,  Ch. 
198,  L.  1981;  MCA  1981,  45-5-613;  redes.  45-5-507  by  Code  Commissioner,  1983;  amd.  Sec.  1, 
Ch.  438,  L.  1983;  amd.  Sec.  2,  Ch.  644,  L.  1985. 
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Cross-References  Definition  of  "knowingly",  45-2-101. 

Victim  less  than  16  years  old  —  extension  of  Definition  of  "sexual  intercourse",  45-2-101. 

Statute  of  Limitations,  45-1-205.  Videotaped  testimony  of  victim,  46-15-401. 

Definition  of  "cohabit",  45-2-101. 

45-6-508  through  45-5-510  reserved. 

45-5-511.    Provisions   generally   applicable   to   sexual   crimes.    (1) 

When  criminality  depends  on  the  victim  being  less  than  16  years  old,  it  is  a 
defense  for  the  offender  to  prove  that  he  reasonably  believed  the  child  to  be 
above  that  age.  Such  belief  shall  not  be  deemed  reasonable  if  the  child  is  less 
than  14  years  old. 

(2)  Whenever  the  definition  of  an  offense  excludes  conduct  with  a  spouse, 
the  exclusion  shall  be  deemed  to  extend  to  persons  living  as  husband  and  wife 
regardless  of  the  legal  status  of  their  relationship.  The  exclusion  shall  be 
inoperative  as  respects  spouses  living  apart  whether  under  a  decree  of  judicial 
separation  or  otherwise.  Where  the  definition  of  an  offense  excludes  conduct 
with  a  spouse,  this  shall  not  preclude  conviction  of  a  spouse  in  a  sexual  act 
which  he  or  she  causes  another  person,  not  within  the  exclusion,  to  perform. 

(3)  In  a  prosecution  under  the  preceding  sections  on  sexual  crimes 
(45-5-502  through  45-5-504)  in  which  the  victim's  lack  of  consent  is  based 
solely  upon  his  incapacity  to  consent  because  he  was  mentally  incapacitated, 
it  is  a  defense  to  such  prosecution  that  the  victim  was  a  voluntary  social  com- 
panion of  the  defendant  and  the  intoxicating  substance  was  voluntarily  and 
knowingly  taken. 

(4)  No  evidence  concerning  the  sexual  conduct  of  the  victim  is  admissible 
in  prosecutions  under  this  part  except: 

(a)  evidence  of  the  victim's  past  sexual  conduct  with  the  offender; 

(b)  evidence  of  specific  instances  of  the  victim's  sexual  activity  to  show 
the  origin  of  semen,  pregnancy,  or  disease  which  is  at  issue  in  the  prose- 
cution. 

(5)  If  the  defendant  proposes  for  any  purpose  to  offer  evidence  described 
in  subsection  (4)(a)  or  (4)(b),  the  trial  judge  shall  order  a  hearing  out  of  the 
presence  of  the  jury  to  determine  whether  the  proposed  evidence  is  admissible 
under  subsection  (4). 

(6)  Evidence  of  failure  to  make  a  timely  complaint  or  immediate  outcry 
does  not  raise  any  presumption  as  to  the  credibility  of  the  victim. 

(7)  Resistance  by  the  victim  is  not  required  to  show  lack  of  consent. 
Force,  fear,  or  threat  is  sufficient  alone  to  show  lack  of  consent. 

History:  En.  94-5-506  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  17,  Ch.  359,  L.  1977;  R.C.M. 
1947,  94-5-506;  amd.  Sec.  3,  Ch.  407,  L.  1979;  MCA  1981,  45-5-506;  redes.  45-5-511  by  Code 
Commissioner,  1983;  amd.  Sec.  3,  Ch.  172,  L.  1985;  amd.  Sec.  1,  Ch.  425,  L.  1987. 

Compiler's  Comments  Definition    of   "mentally    incapacitated", 

1987  Amendment:  Inserted  (7).  45-2-101. 


Cross-References 


Definition  of  "without  consent",  45-5-501. 
Sexual  assault,  45-5-502. 


Definition    of   "intoxicating    substance".  Sexual  intercourse  without  consent,  45-5-503. 

45-2-101.  Indecent  exposure,  45  5-504. 

Definition  of  knowingly  .  45-2-101.  g^^^^^,  ^^^^^^  of  children,  45-5-625. 

Videotaped  testimony  of  victim,  46-15-401. 
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Part  6 
Offenses  Against  the  Family 

45-5-601.  Prostitution.  (1)  A  person  commits  the  offense  of  prostitu- 
tion if  such  person  engages  in  or  agrees  or  offers  to  engage  in  sexual  inter- 
course with  another  person  for  compensation,  whether  such  compensation  is 
received  or  to  be  received  or  paid  or  to  be  paid. 

(2)  A  person  convicted  of  prostitution  shall  be  fined  not  to  exceed  $500 
or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  6  months,  or 
both. 

History:  En.  94-5-602  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  1,  Ch.  80,  L.  1975;  R.C.M.  1947, 
94-5-602. 

Cross-References  Definition  of  "sexual  intercourse".  45-2- 101. 

Definition  of  "public  place",  45-2-101. 

45-5-602.  Promoting  prostitution.  (1)  A  person  commits  the  offense 
of  promoting  prostitution  if  he  purposely  or  knowingly  commits  any  of  the 
following  acts: 

(a)  owns,  controls,  manages,  supervises,  resides  in,  or  otherwise  keeps, 
alone  or  in  association  with  others,  a  house  of  prostitution  or  a  prostitution 
business; 

(b)  procures  an  inmate  for  a  house  of  prostitution  or  a  place  in  a  house 
of  prostitution  for  one  who  would  be  an  inmate; 

(c)  encourages,  induces,  or  otherwise  purposely  causes  another  to  become 
or  remain  a  prostitute; 

(d)  solicits  a  person  to  patronize  a  prostitute; 

(e)  procures  a  prostitute  for  a  patron; 

(f)  transports  a  person  into  or  within  this  state  with  the  purpose  to  pro- 
mote that  person's  engaging  in  prostitution  or  procures  or  pays  for  trans- 
portation with  that  purpose; 

(g)  leases  or  otherwise  permits  a  place  controlled  by  the  offender,  alone  or 
in  association  with  others,  to  be  regularly  used  for  prostitution  or  for  the  pro- 
curement of  prostitution  or  fails  to  make  reasonable  effort  to  abate  such  use 
by  ejecting  the  tenant,  notifying  law  enforcement  authorities,  or  using  other 
legally  available  means;  or 

(h)  lives  in  whole  or  in  part  upon  the  earnings  of  a  person  engaging  in 
prostitution,  unless  the  person  is  the  prostitute's  minor  child  or  other  legal 
dependent  incapable  of  self-support. 

(2)  A  person  convicted  of  promoting  prostitution  shall  be  fined  not  to 
exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed 
6  months,  or  both. 

History:  En.  94-5-603  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  2,  Ch.  2,  L.  1975;  R.C.M.  1947, 
94-5-603(part). 

Cross-References  Definition  of  "purposely",  45-2-101. 

Definition    of    "house    of    prostitution",  Definition  of  "solicit",  45-2-101. 

45-2-101.  Prostitution,  45-5-601. 

Definition  of  "inmate",  45-2-101.  Evidence  in  cases  of  promotion,  45-5-604. 

Definition  of  "knowingly",  45-2-101. 

45-5-603.  Aggravated  promotion  of  prostitution.  (1)  A  person  com- 
mits the  offense  of  aggravated  promotion  of  prostitution  if  he  purposely  or 
knowingly  commits  any  of  the  following  acts: 
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(a)  compels  another  to  engage  in  or  promote  prostitution; 

(b)  promotes  prostitution  of  a  child  under  the  age  of  18  years,  whether  or 
not  he  is  aware  of  the  child's  age; 

(c)  promotes  the  prostitution  of  one's  spouse,  child,  ward,  or  any  person 
for  whose  care,  protection,  or  support  he  is  responsible. 

(2)  A  person  convicted  of  aggravated  promotion  of  prostitution  shall  be 
imprisoned  in  the  state  prison  for  any  term  not  to  exceed  20  years  or  be  fined 
an  amount  not  to  exceed  $50,000,  or  both. 

History:  En.  94-5-603  by  Sec.  1.  Ch.  513,  L.  1973;  amd.  Sec.  2,  Ch.  2,  L.  1975;  R.C.M.  1947, 
94-5-603(part);  amd.  Sec.  7,  Ch.  198,  L.  1981. 

Cross-References  Prostitution,  45-5-601. 

Definitionof  "knowingly",  45-2-101.  Promoting  prostitution,  45-5-602. 

Definition  of  "purposely",  45-2-101.  Evidence  in  cases  of  promotion,  45-5-604. 

45-5-604.  Evidence  in  cases  of  promotion.  (1)  On  the  issue  whether 
a  place  is  a  house  of  prostitution,  the  following,  in  addition  to  all  other 
admissible  evidence,  shall  be  admissible: 

(a)     its  general  repute; 

Oj)    the  repute  of  the  persons  who  reside  in  or  frequent  the  place;  or 

(c)     the  frequency,  timing,  and  duration  of  visits  by  nonresidents. 

(2)  Testimony  of  a  person  against  his  spouse  shall  be  admissible  under 
45-5-602,  45-5-603,  and  this  section. 

History:  En.  94-5-603  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  2,  Ch.  2,  L.  1975;  R.C.M.  1947, 
94-5-603(4). 

Cross-References  Promoting  prostitution,  45-5-602. 

Definition    of    "house  of    prostitution",  Aggravated    promotion    of    prostitution, 

45-2-101.  45-5-603. 

Prostitution,  45-5-601. 

45-5-605  through  45-5-610  reserved. 

45-5-611.  Bigamy.  (1)  A  person  commits  the  offense  of  bigamy  if,  while 
married,  he  knowingly  contracts  or  purports  to  contract  another  marriage 
unless  at  the  time  of  the  subsequent  marriage: 

(a)  the  offender  believes  on  reasonable  grounds  that  the  prior  spouse  is 
dead; 

(b)  the  offender  and  the  prior  spouse  have  been  living  apart  for  5  consecu- 
tive years  throughout  which  the  prior  spouse  was  not  known  by  the  offender 
to  be  alive; 

(c)  a  court  has  entered  a  judgment  purporting  to  terminate  or  annul  any 
prior  disqualifying  marriage  and  the  offender  does  not  know  that  judgment  to 
be  invalid;  or 

(d)  the  offender  reasonably  believes  that  he  is  legally  eligible  to  remarry. 
(2)     A  person  convicted  of  bigamy  shall  be  fined  not  to  exceed  $500  or  be 

imprisoned  in  the  county  jail  for  any  term  not  to  exceed  6  months,  or  both. 
History:    En.  94-5-604  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-604. 

Cross-References 

Definition  of  "knowingly",  45-2-101. 

45-5-612.  Marrying  a  bigamist.  (1)  A  person  commits  the  offense  of 
marrjdng  a  bigamist  if  he  contracts  or  purports  to  contract  a  marriage  with 
another  knowing  that  the  other  is  thereby  committing  bigamy. 
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(2)  A  person  convicted  of  the  offense  of  marrying  a  bigamist  shall  be  fined 
not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  period  not  to 
exceed  6  months,  or  both. 

History:    En.  94-5-605  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-605. 

Cross-References  Bigamy,  45-5-611. 

Definition  of  "knowingly",  45-2-101. 

45-5-613.    Renumbered  45-5-507  by  Code  Commissioner,  1983. 

45-5-614  through  45-5-620  reserved. 

46-6-621.  Nonsupport.  (1)  A  person  commits  the  offense  of  nonsupport 
if  he  fails  to  provide  support  which  he  can  provide  and  which  he  knows  he 
is  legally  obHged  to  provide  to  a  spouse,  child,  or  other  dependent. 

(2)  A  person  commits  the  offense  of  aggravated  nonsupport  if: 

(a)  the  offender  has  left  the  state  to  avoid  the  duty  of  support;  or 

(b)  the  offender  has  been  previously  convicted  of  the  offense  of  nonsup- 
port. 

(3)  A  person  convicted  of  nonsupport  shall  be  fined  not  to  exceed  $500  or 
be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed  6  months,  or 
both.  A  person  convicted  of  aggravated  nonsupport  shall  be  fined  not  to 
exceed  $50,000  or  be  imprisoned  in  the  state  prison  for  any  term  not  to 
exceed  10  years,  or  both. 

(4)  The  court  may  order,  in  its  discretion,  any  fine  levied  or  any  bond  for- 
feited upon  a  charge  of  nonsupport  paid  to  or  for  the  benefit  of  any  person 
that  the  defendant  has  failed  to  support. 

History:  En.  94-5-608  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  19,  Ch.  359,  L.  1977;  R.C.M. 
1947,  94-5-608;  amd.  Sec.  7,  Ch.  198,  L.  1981. 

Cross-References  Liability  of  married  person  when  abandoned 

Mutual  obligations  of  husband  and  wife,  by  spouse,  40-2-104. 

40-2-101.  Child  support,  40-4-204. 

Duties  of  husband  and  wife  as  to  support,  Enforcement  of  support,  Title  40,  ch.  5. 

40-2-102.  Reciprocal  duties  of  parents  and  children  in 

Support  of  spouse,  40-2-103.  maintaining  each  other,  40-6-214. 

Definition  of  "knowingly",  45-2-101. 

46-5-622.  Endangering  the  welfare  of  children.  (1)  A  parent, 
guardian,  or  other  person  supervising  the  welfare  of  a  child  less  than  18  years 
old  commits  the  offense  of  endangering  the  welfare  of  children  if  he  know- 
ingly endangers  the  child's  welfare  by  violating  a  duty  of  care,  protection,  or 
support. 

(2)  A  parent  or  guardian  or  any  person  who  is  18  years  of  age  or  older, 
whether  or  not  he  is  supervising  the  welfare  of  the  child,  commits  the  offense 
of  endangering  the  welfare  of  children  if  he  knowingly  contributes  to  the 
delinquency  of  a  child  less  than: 

(a)  18  years  old  by: 

(i)  supplying  or  encouraging  the  use  of  intoxicating  substances  by  the 
child;  or 

(ii)  assisting,  promoting,  or  encouraging  the  child  to  enter  a  place  of  pros- 
titution; or 

(b)  16  years  old  by  assisting,  promoting,  or  encouraging  the  child  to: 
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(i)  abandon  his  place  of  residence  without  the  consent  of  his  parents  or 
guardian;  or 

(ii)  engage  in  sexual  conduct. 

(3)  A  person  convicted  of  endangering  the  welfare  of  children  shall  be 
fined  not  to  exceed  $500  or  imprisoned  in  the  county  jail  for  any  term  not 
to  exceed  6  months,  or  both.  A  person  convicted  of  a  second  offense  of  endan- 
gering the  welfare  of  children  shall  be  fined  not  to  exceed  $1,000  or  impris- 
oned in  the  county  jail  for  any  term  not  to  exceed  6  months,  or  both. 

(4)  On  the  issue  of  whether  there  has  been  a  violation  of  the  duty  of  care, 
protection,  and  support,  the  following,  in  addition  to  all  other  admissible  evi- 
dence, is  admissible:  cruel  treatment;  abuse;  infliction  of  unnecessary  and 
cruel  punishment;  abandonment;  neglect;  lack  of  proper  medical  care,  cloth- 
ing, shelter,  and  food;  and  evidence  of  past  bodily  injury. 

(5)  The  court  may  order,  in  its  discretion,  any  fine  levied  or  any  bond  for- 
feited upon  a  charge  of  endangering  the  welfare  of  children  paid  to  or  for  the 
benefit  of  the  person  or  persons  whose  welfare  the  defendant  has  endangered. 

History:  En.  94-5-607  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  1,  Ch.  85,  L.  1975;  amd.  Sec. 
1.  Ch.  218,  L.  1977;  amd.  Sec.  18,  Ch.  359,  L.  1977;  R.C.M.  1947,  94-5-607;  amd.  Sec.  1,  Ch. 
405,  L.  1987. 

Compiler's  Comments  Cross-References 

1987  Amendment   In  (1)  increased  age  to  18  Liability  of  one  furnishing  alcoholic  beverage 

from  16;  in  (2)(a)  and  (2)(b)  separated  offenses  for  injuries  arising  from  an  event  involving  the 

by  age;  inserted  (2)(a)(ii);  and  made  minor  consumer,  27-1-710. 

changes  in  phraseology.  Definition  of  "knowingly",  45-2-101. 

45-5-623.  Unlawful  transactions  with  children.  (1)  A  person  com- 
mits the  offense  of  unlawful  transactions  with  children  if  he  knowingly; 

(a)  sells  or  gives  explosives  to  a  child  under  the  age  of  majority  except  as 
authorized  under  appropriate  city  ordinances; 

(b)  sells  or  gives  intoxicating  substances  other  than  alcoholic  beverages  to 
a  child  under  the  age  of  majority; 

(c)  sells  or  gives  alcoholic  beverages  to  a  person  under  21  years  of  age;  or 

(d)  being  a  junk  dealer,  pawnbroker,  or  secondhand  dealer,  receives  or 
purchases  goods  from  a  child  under  the  age  of  majority  without  authorization 
of  the  parent  or  guardian. 

(2)  A  person  convicted  of  the  offense  of  unlawful  transactions  with  chil- 
dren shall  be  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for 
any  term  not  to  exceed  6  months,  or  both.  A  person  convicted  of  a  second 
offense  of  unlawful  transactions  with  children  shall  be  fined  not  to  exceed 
$1,000  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed  6 
months,  or  both. 

History:  En.  94-5-609  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-5-609;  amd.  Sec.  2,  Ref. 
74,  app.  Nov.  7,  1978;  amd.  Sec.  4,  Ch.  217,  L.  1987. 

Compiler's  Comments  require  states  to  raise  the  legal  age  for  purchas- 

1987  Amendment  In  (l)(c)  changed  19  to  21.  ing  and  possessing  alcoholic  beverages  to  21  as  a 

j4pp/ica6i7i(>'  Section  8,  Ch.  217,  L.  1987,  pro-  condition  of  full  receipt  of  federal  highway 

vided:  "The  provisions  of  this  act  do  not  apply  funds,  the  governor  of  Montana  shall  immedi- 

to  persons  who  were  bom  on  or  between  April  i,  ^^*'y  certify  the  fact  of  the  repeal,  removal,  or 

1966,  and  April  1,  1968."  invalidation  to  the  secretary  of  state  of  Mon- 

Contingent  Termination  Date:  Section  9(2),  ^^"^-  "^^'^  ^^t  terminates  on  the  date  of  such 

Ch.  217,  L.  1987,  read:  "If  the  United  States  certification." 

congress  repeals  or  removes  or  a  final  judgment  Cross-References 

invalidates  the  provisions  of  federal  law  that  Adult  rights.  Art.  II,  sec.  14,  Mont.  Const. 
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Liability  of  one  furnishing  alcoholic  beverage  Definition    of   "intoxicating    substance", 

for  injuries  arising  from  an  event  involving  the      45-2-101. 
consumer,  27-1-710.  Definition  of  "knowingly",  45-2-101. 

45-5-624.  Unlawful  possession  of  an  intoxicating  substance  — 
interference  with  sentence  or  court  order.  (1)  A  person  under  the  age  of 
18  years  commits  the  offense  of  possession  of  an  intoxicating  substance  if  he 
knowingly  has  in  his  possession  an  intoxicating  substance  other  than  an  alco- 
holic beverage.  A  person  under  the  age  of  21  commits  the  offense  of  posses- 
sion of  an  intoxicating  substance  if  he  knowingly  has  in  his  possession  an 
alcoholic  beverage,  except  that  he  does  not  commit  the  offense  when  in  the 
course  of  his  employment  it  is  necessary  to  possess  alcoholic  beverages. 

(2)  A  person  convicted  of  the  offense  of  possession  of  an  intoxicating  sub- 
stance shall: 

(a)  be  fined  not  to  exceed  $50; 

(b)  be  ordered  to  complete  and,  if  financially  able,  pay  all  costs  of  his 
participation  in  a  community-based  substance  abuse  information  course; 

(c)  have  his  driver's  license  confiscated  by  the  court  for  not  more  than  90 
days  and  be  ordered  not  to  drive  during  that  period  if  he  was  driving  or 
otherwise  in  actual  physical  control  of  a  motor  vehicle  when  the  offense 
occurred;  or 

(d)  be  sentenced  to  any  combination  of  these  penalties. 

(3)  A  defendant  who  fails  to  comply  with  a  sentence  and  is  under  21  years 
of  age  and  was  under  18  years  of  age  when  he  failed  to  comply  must  be  trans- 
ferred to  the  youth  court.  If  proceedings  for  violation  of  subsection  (1)  are 
held  in  the  youth  court,  the  penalties  in  subsection  (2)  do  not  apply.  If  pro- 
ceedings for  violation  of  subsection  (1)  or  for  failure  to  comply  with  a  sen- 
tence are  held  in  the  youth  court,  the  offender  shall  be  treated  as  an  alleged 
youth  in  need  of  supervision  as  defined  in  41-5-103.  In  such  case,  the  youth 
court  may  enter  its  judgment  under  41-5-523. 

(4)  A  person  commits  the  offense  of  interference  with  a  sentence  or  court 
order  if  he  purposely  or  knowingly  causes  his  child  or  ward  to  fail  to  comply 
with  a  sentence  imposed  under  this  section  or  a  youth  court  disposition  order 
for  a  youth  found  to  have  violated  this  section  and  upon  conviction  shall  be 
fined  $100  or  imprisoned  in  the  county  jail  for  10  days,  or  both. 

History:  En.  94-5-610  by  Sec.  1,  Ch.  513.  L.  1973;  amd.  Sec.  1,  Ch.  87,  L.  1974;  amd.  Sec. 
1,  Ch.  536,  L.  1977;  R.C.M.  1947,  94-5-610;  amd.  Sec.  3,  Ref.  74,  app.  Nov.  7,  1978;  amd.  Sec. 
1,  Ch.  105,  L.  1985;  amd.  Sec.  5,  Ch.  217,  L.  1987;  amd.  Sec.  65,  Ch.  609,  L.  1987. 

Compiler's  Comments  condition  of  full  receipt  of  federal  highway 

7987  Amendments:  Chapter  217  in  second  funds,  the  governor  of  Montana  shall  immedi- 

sentence  in  (1)  changed  19  to  21.  ately  certify  the  fact  of  the  repeal,  removal,  or 

Chapter  609  at  end  of  third  sentence  of  (3)  invalidation  to  the  secreUry  of  state  of  Mon- 

deleted  reference  to  subsection  (13)  of  41-5-103.  *'^"^-  '^•''^  act  terminates  on  the  date  of  such 

Applicability:  Section  8,  Ch.  217,  L.  1987,  pro-  certification." 

vided:  "The  provisions  of  this  act  do  not  apply  Cross-References 

to  persons  who  were  bom  on  or  between  April  1,  Adult  rights.  Art.  II,  sec.  14,  Mont.  Const. 

1966,  and  April  1,  1968."  Unlawful  purchase  of  alcoholic  beverage, 

Contingent  Termination  Date:  Section  9(2),  16-3-301. 

Ch.  217,  L.  1987,  read:  "If  the  United  States  Penalty   for  violation  of  liquor  code  by 

congress  repeals  or  removes  or  a  final  judgment  underage  person,  16-6-314. 

invalidates  the  provisions  of  federal  law  that  Definition    of    "intoxicating    substance", 

require  states  to  raise  the  legal  age  for  purchas-  45-2-101. 

ing  and  possessing  alcoholic  beverages  to  21  as  a  Definition  of  "knowingly",  45-2-101. 
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45-5-625.  Sexual  abuse  of  children.  (1)  A  person  commits  the  offense 
of  sexual  abuse  of  children  if  he  knowingly: 

(a)  employs,  uses,  or  permits  the  employment  or  use  of  a  child  in  an 
exhibition  of  sexual  contact,  actual  or  simulated; 

(b)  photographs,  films,  videotapes,  or  records  a  child  engaging  in  sexual 
contact,  actual  or  simulated; 

(c)  persuades,  entices,  counsels,  or  procures  a  child  to  engage  in  sexual 
contact,  actual  or  simulated,  for  use  as  designated  in  (l)(a),  (l)(b),  or  (l)(d); 

(d)  processes,  develops,  prints,  publishes,  transports,  distributes,  sells,  pos- 
sesses with  intent  to  sell,  exhibits,  or  advertises  material  consisting  of  or 
including  a  photograph,  photographic  negative,  undeveloped  film,  videotape, 
or  recording  representing  a  child  engaging  in  sexual  contact,  actual  or  simu- 
lated; or 

(e)  finances  any  of  the  activities  described  in  subsections  (l)(a)  through 
(l)(d)  knowing  that  the  activity  is  of  the  nature  described  in  those  subsec- 
tions. 

(2)  A  person  convicted  of  the  offense  of  sexual  abuse  of  children  shall  be 
fined  not  to  exceed  $10,000  or  be  imprisoned  in  the  state  prison  for  any  term 
not  to  exceed  20  years,  or  both. 

(3)  For  the  purposes  of  this  section,  "child"  means  any  person  less  than 

16  years  old. 

History:    En.  Sec.  1,  Ch.  505,  L.  1979. 

Cross-References  Definition  of  "sexual  contact",  45-2-101. 

Victim  less  than  16  years  old  —  extension  of  Sexual  crimes,  Title  45,  ch.  5,  part  5. 

Statute  of  Limitations,  45-1-205.  Family  member  of  minor  victim  —  reimburse- 

Definition  of  "knowingly",  45-2-101.  ment  for  mental  health  treatment,  53-9-128. 

45-5-626.    Violation  of  protective  order  —  misdemeanor.   (1)  A 

person  commits  the  offense  of  violation  of  a  protective  order  if  he,  with 
knowledge  of  the  order,  purposely  or  knowingly  violates  a  provision  of  any 
order  provided  for  in  40-4-121. 

(2)  A  person  convicted  of  violation  of  a  protective  order  shall  be  fined  not 
to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed 
6  months,  or  both. 

History:    En.  Sec.  9,  Ch.  526,  L.  1985. 

45-5-627  through  45-5-630  reserved. 

45-5-631.  Visitation  interference.  (1)  A  person  who  has  legal  custody 
of  a  minor  child  commits  the  offense  of  visitation  interference  if  he  knowingly 
or  purposely  prevents,  obstructs,  or  frustrates  the  visitation  rights  of  a  person 
entitled  to  visitation  under  an  existing  court  order. 

(2)  A  person  convicted  of  the  offense  of  visitation  interference  shall  be 
fined  an  amount  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for 
a  term  not  to  exceed  5  days,  or  both. 

History:    En.  Sec.  1.  Ch.  493,  L.  1987. 

45-5-632.  Aggravated  visitation  interference.  (1)  A  person  who 
commits  the  offense  of  visitation  interference  by  changing  the  residence  of 
the  minor  child  over  whom  he  has  legal  custody  to  another  state  without 
giving  written  notice  as  required  in  40-4-217  or  without  written  consent  of  the 
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person  entitled  to  visitation  pursuant  to  an  existing  court  order  commits  the 
offense  of  aggravated  visitation  interference. 

(2)  A  person  convicted  of  the  offense  of  aggravated  visitation  interference 
shall  be  fined  an  amount  not  to  exceed  $1,000  or  be  imprisoned  in  the  state 
prison  for  a  term  not  to  exceed  18  months,  or  both. 

History:    En.  Sec.  2,  Ch.  493,  L.  1987. 

46-5-633.  Defenses  to  visitation  interference  and  aggravated  vis- 
itation interference.  (1)  A  person  does  not  commit  the  offense  of  visitation 
interference  or  aggravated  visitation  interference  if  he  acts: 

(a)  with  the  consent  of  the  person  entitled  to  visitation; 

(b)  under  an  existing  court  order;  or 

(c)  with  reasonable  cause. 

(2)  Return  of  the  child  prior  to  arrest  is  a  defense  only  with  respect  to  the 
first  commission  of  visitation  interference  or  aggravated  visitation  interfer- 
ence. 

History:    En.  Sec.  3,  Ch.  493,  L.  1987. 
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FAMILY  LAW  ADULT  UNITS 

Unit :   Domestic  Relations 

Lesson  No.  2:   Crimes  Against  property 

Need: 

There  are  many  types  of  crime  in  which  a  person's  property 
is  destroyed.  In  this  case  something  is  done  to  your 
property  which  is  against  your  will.  No  one  likes  to  have 
those  things  which  they  have  worked  hard  for  willfully 
taken  or  destroyed  by  another.  Understanding  something 
about  the  nature  of  property  crimes  will  help  us  in 
protecting  our  property. 

References ; 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law;  A  Course 
in  Practical  Law,  (2nd  Ed.),  west  Publishing  Company, 
St.  Paul,  Minnesota. 

Montana  Codes  Annotated 

Lesson  Objectives; 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to; 

a.  Describe  the  characteristics  of  the  crimes  against  property. 

b.  Identify  ways   in  which  one  might  protect   their   property 
against  such  crimes. 

Interest  Approach; 

Ask  if  any  homes  of  the  class  members  have  been  robbed. 
If  so,  have  them  give  some  of  the  details  of  the  incident. 
How  was   the  crime  handled  from  start  to   finish? 

Note: 

You  may  want  to  distribute  handout  #1  and  ask  the  students, 
through  supervised  study,  to  complete  the  chart  before  you 
discuss  the  different  crimes.   Be  sure  to  have   sufficient 
references  available. 
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Lecture/Discussion  Procedure  &  Content 

One  always  hears  about        A.  Arson  is  the  willful  or  negli- 
arson,  but  just  what  kind        gent  burning  of  a  person's 
of  crime  is  it?  property,  whether  their  own 

or  that  of  someone  else. 

1.  Montana  makes  it  a  crime 
whether  owned  by  the  accused 
or  not. 

2.  Property  burned  with  the  in- 
tent to  defraud  is  usually  a 
separate  crime,  regardless  of 
the  type  of  property  or  who  it 
belongs  to  (Insurance  Fraud 

in  Montana ) . 

B.  Ways  to  protect  against  total 
loss  from  arson. 

1.  Carry  fire  insurance. 

2.  Keep  building  and  area  clean. 

What  is  criminal  mischief?    A.  Criminal  mischief:   knowingly 

or  purposely  injures,  damages, 
or  destroys  property  of 
another  or  public  property. 

1.  Causes  millions  of  dollars  in 
damage  each  year. 

2.  Includes  breaking  windows, 
breaking  off  car  aerials,  etc. 

3.  Criminal  mischief  can  be 
either  a  felony  or  a  mis- 
demeanor . 

What  is  theft,  another        A.  Theft:  purposely  or  knowingly 
common  crime?  obtaining  or  exerting 

unauthorized  control  over 
property  of  the  owner. 

1.  Theft  of  property  with  a 
value  of  less  than  $300 
is  considered  a  misde- 
meanor in  Montana. 

2.  Theft  of  property  worth 
more  than  $300  is  con- 
sidered a  felony  in 
Montana. 
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Lecture/Discussion 


Procedure  &  Content 


There  are  other  crimes  against 
one's  property  we  should  be 
aware  of. 


What  is  burglary? 


What  is  forgery? 


A.  Burglary:  generally  thought  of  as 
breaking  and  entering  the  house 
of  another  person  with  the  intent 
to  commit  a  felony. 

1.  Today,  burglary  includes 
the  unauthorized  entry  into 
any  structure,  with  the 
intent  to  commit  an  offense 
once  inside. 

2.  Aggravated  burglary  is: 

a)  Those  inflicting  bodily 
injury  on  a  victim. 

b)  Those  in  inhabited 
dwelling . 

c)  Those  committed  with 
weapons  or  explosives. 

A.  Forgery:  making  or 

altering  a  written  document 
with  intent  to  defraud. 


1.  Usually  means  signing  without 
permission . 

2.  Often  associated  with  writing 
checks . 

3.  It  can  also  involve  altering 
or  erasing  part  of  a  previous- 
ly signed  document. 


What  is  possession  of 
stolen  property? 


Possession  of  stolen  property: 
accepting  or  buying  property 
that  one  knows  or  has  reason 
to  believe  is  stolen. 


Be  careful;  knowledge  that  an 
item  is  stolen  may  be  implied 
by  obvious  circumstances. 

Montana  classifies  this 
crime  as  a  felony  if  the  value 
of  the  property  is  more  than 
$300. 
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What  is  unauthorized  use  of   A.  Unauthorized  use  of  a  motor 
a  motor  vehicle?  vehicle: 

1.  Taking,  operating  or  removing 
a  motor  vehicle  without  the 
owner's  consent. 

2.  Joyriding  would  be  classified 
in  this  category. 

3.  A  person  riding  in  the  car  may 
be  guilty  if  he/she  knows  it 
was  stolen. 

Application; 

Have  one  or  two  members  of  the  class  contact  a  member  of  a 
local  law  enforcement  group  to  talk  with  the  class  about 
crimes  against  property  and  what  people  might  do  to  help 
reduce  the  occurrence  of  such  crime  in  the  local 
community.  it  would  be  helpful  to  have  the  members  of  the 
class  determine  what  actions  other  communities  are  taking 
to  reduce  these  crimes. 

Vocabulary  List  and  Tergis: 

srson  forgery 

theft  criminal  mischief 

burglary  criminal  trespass 
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Handout  11 


CRIMES  AGAINST  PROPERTY 


Crime 


Definition 


Facts  about  the  Crime 
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Part  1 
Criminal  IVIischief  and  Arson 

45-6-101.  Criminal  mischief.  (1)  A  person  commits  the  offense  of 
criminal  mischief  if  he  knowingly  or  purposely: 

(a)  injures,  damages,  or  destroys  any  property  of  another  or  public  prop- 
erty without  consent; 

(b)  without  consent  tampers  with  property  of  another  or  public  property 
so  as  to  endanger  or  interfere  with  persons  or  property  or  its  use; 

(c)  damages  or  destroys  property  with  the  purpose  to  defraud  an  insurer; 
or 

(d)  fails  to  close  a  gate  previously  unopened  which  he  has  opened,  leading 
in  or  out  of  any  enclosed  premises.  This  does  not  apply  to  gates  located  in 
cities  or  towns. 

(2)  A  person  convicted  of  criminal  mischief  shall  be  ordered  to  make  resti- 
tution in  an  amount  and  manner  to  be  set  by  the  court.  The  court  shall  deter- 
mine the  manner  and  amount  of  restitution  after  full  consideration  of  the 
convicted  person's  ability  to  pay  the  same.  Upon  good  cause  shown  by  the 
convicted  person,  the  court  may  modify  any  previous  order  specifying  the 
amount  and  manner  of  restitution.  Full  payment  of  the  amount  of  restitution 
ordered  shall  be  made  prior  to  the  release  of  state  jurisdiction  over  the  person 
convicted. 

(3)  A  person  convicted  of  the  offense  of  criminal  mischief  shall  be  fined 
not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to 
exceed  6  months,  or  both.  If  the  offender  commits  the  offense  of  criminal 
mischief  and  causes  pecuniary  loss  in  excess  of  $300,  injures  or  kills  a  com- 
monly domesticated  hoofed  animal,  or  causes  a  substantial  interruption  or 
impairment  of  public  communication,  transportation,  supply  of  water,  gas,  or 
power,  or  other  pubHc  services,  he  shall  be  fined  an  amount  not  to  exceed 
$50,000  or  be  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  10 
years,  or  both. 

History:  En.  94-6-102  by  Sec.  1.  Ch.  513,  L.  1973;  amd.  Sec.  1,  Ch.  88,  L.  1975;  R.C.M.  1947, 
94-6-102;  amd.  Sec.  7,  Ch.  198,  L.  1981;  amd.  Sec.  3,  Ch.  560,  L.  1981;  amd.  Sec.  1,  Ch.  581. 
L.  1983. 

Cross-References  Definition  of  "tamper",  45-2-101. 

Injury  to  election  equipment,  materials,  and  Definition  of  "value".  46-2-101. 

records,  13-35-206.  Injury  to  water  distribution  system  in  irri- 

Injury  to  property  associated  with  funeral  or  gation  district,  85-7-1924. 

interment,  35-21-704.  Duty  of  state  conservation  officers  to  enforce 

Definition  of  "knowingly",  45-2-101.  —  where,  87-1-504. 

Definition  of  "property",  45-2-101.  Disturbance  or  theft  of  traps  or  trapped  ani- 

Definition  of  "property  of  another",  45-2-101.  mals,  87-3-507. 

Defmition  of  "purposely",  45-2-101. 

45-6-102.  Negligent  arson.  (1)  A  person  commits  the  offense  of  negH- 
gent  arson  if  he  purposely  or  knowingly  starts  a  fire  or  causes  an  explosion, 
whether  on  his  own  property  or  property  of  another,  and  thereby  negligently: 
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(a)  places  another  person  in  danger  of  death  or  bodily  injury,  including  a 
firefighter  responding  to  or  at  the  scene  of  a  fire  or  explosion;  or 

(b)  places  property  of  another  in  danger  of  damage  or  destruction. 

(2)  A  person  convicted  of  the  offense  of  negligent  arson  shall  be  fined  not 
to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed 
6  months,  or  both.  If  the  offender  places  another  person  in  danger  of  death 
or  bodily  injury,  he  shall  be  fined  not  to  exceed  $50,000  or  be  imprisoned  in 
the  state  prison  for  any  term  not  to  exceed  10  years,  or  both. 

History:  En.  94-6-103  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-103;  amd.  Sec.  7,  Ch. 
198,  L.  1981;  amd.  Sec.  1,  Ch.  590,  L.  1985. 

Cross-References  Definition  of  "purposely",  45-2101. 

Definition  of  "bodily  injury",  45-2-101.  Penalty  for  setting  or  leaving  fire  causing 

Definition  of  "knowingly",  45-2-101.  damage,  50-63-102. 

Definition  of  "property",  45-2-101.  Failure  to  extinguish  campfire,  76-13-123. 
Definition  of  "property  of  another",  45-2-101. 

45-6-103.  Arson.  (1)  A  person  commits  the  offense  of  arson  when,  by 
means  of  fire  or  explosives,  he  knowingly  or  purposely: 

(a)  damages  or  destroys  an  occupied  structure  which  is  property  of 
another  without  consent;  or 

(b)  places  another  person  in  danger  of  death  or  bodily  injury,  including  a 
firefighter  responding  to  or  at  the  scene  of  a  fire  or  explosion. 

(2)  A  person  convicted  of  the  offense  of  arson  shall  be  imprisoned  in  the 
state  prison  for  any  term  not  to  exceed  20  years  or  be  fined  an  amount  not 
to  exceed  $50,000,  or  both. 

Histon:  En.  94-6-104  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  1,  Ch.  261,  L.  1975;  R.C.M. 
1947,  94-6-104;  amd.  Sec.  7,  Ch.  198,  L.  1981;  amd.  Sec.  2,  Ch.  590,  L.  1985. 

Cross-References  Definition  of  "purposely",  45-2-101. 

Definition  of  "bodily  injury",  45-2-101.  Causal  relationship  between  conduct  and 

Definition  of  "knowingly",  45-2-101.  result,  45-2-201. 

Definition  of  "occupied  structure",  45-2-101.  Definition  of  "without  consent",  45-5-501. 


Part  2 
Criminal  Trespass  and  Burglary 

45-6-201.  Definition  of  "enter  or  remain  unlawfully".  (1)  A  person 
enters  or  remains  unlawfully  in  or  upon  any  vehicle,  occupied  structure,  or 
premises  when  he  is  not  licensed,  invited,  or  otherwise  privileged  to  do  so. 
Privilege  to  enter  or  remain  upon  land  is  extended  either  by  the  explicit 
permission  of  the  landowner  or  other  authorized  person  or  by  the  failure  of 
the  landowner  or  other  authorized  person  to  post  notice  denying  entry  onto 
private  land.  Such  privilege  may  be  revoked  at  any  time  by  personal  commu- 
nication of  notice  by  the  landowner  or  other  authorized  person  to  the  entering 
person. 

(2)  To  be  effective  under  this  section,  the  notice  provided  for  in  subsec- 
tion (1)  must  satisfy  the  following  requirements: 

(a)  notice  must  be  placed  on  a  post,  structure,  or  natural  object  by  mark- 
ing it  with  written  notice  or  with  not  less  than  50  square  inches  of  fluorescent 
orange  paint,  except  that  when  metal  fenceposts  are  used,  the  entire  post 
must  be  painted;  and 
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(b)  the  notice  described  in  subsection  (2) (a)  must  be  placed  at  each  outer 
gate  and  normal  point  of  access  to  the  property,  including  both  sides  of  a 
water  body  crossing  the  property  wherever  the  water  body  intersects  an  outer 
boundary  line. 

(3)  If  property  has  been  posted  in  substantial  compliance  with  subsection 
(2),  it  is  considered  closed  to  public  access  unless  explicit  permission  to  enter 
is  given  by  the  landowner  or  his  authorized  agent. 

(4)  The  department  of  fish,  wildlife,  and  parks  shall  attempt  to  educate 
and  inform  all  persons  holding  hunting,  fishing,  or  trapping  licenses  or  per- 
mits by  including  on  any  publication  concerning  such  licenses  or  permits,  in 
condensed  form,  the  provisions  of  this  section  concerning  entry  on  private 
land.  The  department  shall  use  public  media,  as  well  as  its  own  publications, 
in  attempting  to  educate  and  inform  other  recreational  users  of  the  provisions 
of  this  section. 

(5)  For  purposes  of  this  section,  "land"  means  land  as  defined  in 
70-15-102. 

(6)  In  no  event  shall  civil  liability  be  imposed  upon  the  owner  or  occupier 

of  premises  by  reason  of  any  privilege  created  by  this  section. 

History:  En.  94-6-201  by  Sec.  1,  Ch.  513.  L.  1973;  amd.  Sec.  21,  Ch.  359,  L.  1977;  R.C.M. 
1947,  94-6-201;  amd.  Sec.  1,  Ch.  599,  L.  1985. 

Cross-References  Definition  of  "premises",  45-2-101. 

Definition  of  "knowingly",  45-2-101.  Definition  of  "purposely",  45-2-101. 

Definition  of  "occupied  structure",  45-2-101.  Definition  of  "vehicle",  45-2-101. 

45-6-202.  Criminal  trespass  to  vehicles.  (1)  A  person  commits  the 
offense  of  criminal  trespass  to  vehicles  when  he  purposely  or  knowingly  and 
without  authority  enters  any  vehicle  or  any  part  thereof. 

(2)  A  person  convicted  of  the  offense  of  criminal  trespass  to  vehicles  shall 
be  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term 
not  to  exceed  6  months,  or  both. 

History:    En.  94-6-202  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-202. 

Cross-References  Criminal  mischief,  45-6-101. 

Definition  of  "knowingly",  45-2-101.  Theft,  45-6-301. 

Definition  of  "purposely",  45-2-101.  Unauthorized  use  of  motor  vehicles,  45-6-308. 
Definition  of  "vehicle",  45-2-101. 

45-6-203.  Criminal  trespass  to  property.  (1)  A  person  commits  the 
offense  of  criminal  trespass  to  property  if  he  knowingly: 

(a)  enters  or  remains  unlawfully  in  an  occupied  structure;  or 

(b)  enters  or  remains  unlawfully  in  or  upon  the  premises  of  another. 

(2)  A  person  convicted  of  the  offense  of  criminal  trespass  to  property  shall 
be  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term 
not  to  exceed  6  months,  or  both. 

History:    En.  94-6-203  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-203. 

Cross-References  Definition  of  "enter  or  remain  unlawfully", 

Definition  of  "knowingly",  45-2-101.  45-6-201. 

Definitionof  "occupied  structure",  45-2-101.  State  conservation  officers  to  enforce  — 

Definition  of  "premises",  45-2-101.  where,  87-1-504. 

45-6-204.  Burglary.  (1)  A  person  commits  the  offense  of  burglary  if  he 
knowingly  enters  or  remains  unlawfully  in  an  occupied  structure  with  the  pur- 
pose to  commit  an  offense  therein. 
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(2)  A  person  commits  the  offense  of  aggravated  burglary  if  he  knowingly 
enters  or  remains  unlawfully  in  an  occupied  structure  with  the  purpose  to 
commit  an  offense  therein  and: 

(a)  in  effecting  entry  or  in  the  course  of  committing  the  offense  or  in 
immediate  flight  thereafter,  he  or  another  participant  in  the  offense  is  armed 
with  explosives  or  a  weapon;  or 

(b)  in  effecting  entry  or  in  the  course  of  committing  the  offense  or  in 
immediate  flight  thereafter,  he  purposely,  knowingly,  or  negligently  inflicts  or 
attempts  to  inflict  bodily  injury  upon  anyone. 

(3)  A  person  convicted  of  the  offense  of  burglary  shall  be  imprisoned  in 
the  state  prison  for  any  term  not  to  exceed  20  years  or  be  fined  an  amount 
not  to  exceed  $50,000,  or  both.  A  person  convicted  of  the  offense  of  aggra- 
vated burglary  shall  be  imprisoned  in  the  state  prison  for  any  term  not  to 
exceed  40  years  or  be  fined  an  amount  not  to  exceed  $50,000,  or  both. 

History:  En.  94-6-204  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  1,  Ch.  260,  L.  1975;  R.C.M. 
1947,  94-6-204;  amd.  Sec.  7,  Ch.  198,  L.  1981;  amd.  Sec.  1,  Ch.  357,  L.  1987. 

Compiler's  Comments  Definition  of  "knowingly",  45-2-101. 

1987  Amendment:  In  (2),  near  end,  substi-  Definition  of  "negligently",  45-2-101. 

tuted  "an  offense"  for  "a  felony";  and  in  (3)  Definition  of  "occupied  structure",  45-2-101. 

increased  maximum  term  from  10  years  to  20  Definition  of  "offense",  45-2-101. 

years.  Definition  of  "purpose",  45-2-101. 

Cross-References  Definition  of  "weapon",  45-2-101. 

Definitionof  "bodily  injury",  45-2-101.  Definition  of  "enter  or  remain  unlawfully". 

Definition  of  "felony",  45-2-101.  45-6-201. 

45-6-206.  Possession  of  burglary  tools.  (1)  A  person  commits  the 
offense  of  possession  of  burglary  tools  when  he  knowingly  possesses  any  key, 
tool,  instrument,  device,  or  explosive  suitable  for  breaking  into  an  occupied 
structure  or  vehicle  or  any  depository  designed  for  the  safekeeping  of  property 
or  any  part  thereof  with  the  purpose  to  commit  an  offense  therewith. 

(2)  A  person  convicted  of  possession  of  burglary  tools  shall  be  fined  not 
to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed 
6  months,  or  both. 

History:    En.  94-6-205  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-205. 

Cross-References  Definition  of  "possession",  45-2-101. 

Definition  of  "knowingly",  45-2-101.  Definition  of  "purpose",  45-2-101. 

Definition  of  "occupied  structure",  45-2-101.  Definition  of  "vehicle",  45-2-101. 
Definition  of  "offense",  45-2-101. 


Part  3 
Theft  and  Related  Offenses 

45-6-301.  Theft.  (1)  A  person  commits  the  offense  of  theft  when  he 
purposely  or  knowingly  obtains  or  exerts  unauthorized  control  over  property 
of  the  owner  and: 

(a)  has  the  purpose  of  depriving  the  owner  of  the  property; 

(b)  purposely  or  knowingly  uses,  conceals,  or  abandons  the  property  in 
such  manner  as  to  deprive  the  owner  of  the  property;  or 

(c)  uses,  conceals,  or  abandons  the  property  knowing  such  use,  conceal- 
ment, or  abandonment  probably  will  deprive  the  owner  of  the  property. 
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(2)  A  person  commits  the  offense  of  theft  when  he  purposely  or  knowingly 
obtains  by  threat  or  deception  control  over  property  of  the  owner  and: 

(a)  has  the  purpose  of  depriving  the  owner  of  the  property; 

(b)  purposely  or  knowingly  uses,  conceals,  or  abandons  the  property  in 
such  manner  as  to  deprive  the  owner  of  the  property;  or 

(c)  uses,  conceals,  or  abandons  the  property  knowing  such  use,  conceal- 
ment, or  abandonment  probably  will  deprive  the  owner  of  the  property. 

(3)  A  person  commits  the  offense  of  theft  when  he  purposely  or  knowingly 
obtains  control  over  stolen  property  knowing  the  property  to  have  been  stolen 
by  another  and: 

(a)  has  the  purpose  of  depriving  the  owner  of  the  property; 

(b)  purposely  or  knowingly  uses,  conceals,  or  abandons  the  property  in 
such  manner  as  to  deprive  the  owner  of  the  property;  or 

(c)  uses,  conceals,  or  abandons  the  property  knowing  such  use,  conceal- 
ment, or  abandonment  probably  will  deprive  the  owner  of  the  property. 

(4)  A  person  commits  the  offense  of  theft  when  he  purposely  or  knowingly 
obtains  or  exerts  unauthorized  control  over  any  part  of  any  public  assistance 
provided  under  Title  53  by  a  state  or  county  agency,  regardless  of  the  original 
source  of  assistance,  by  means  of: 

(a)  a  knowingly  false  statement,  representation,  or  impersonation;  or 

(b)  a  fraudulent  scheme  or  device. 

(5)  A  person  commits  the  offense  of  theft  when  he  purposely  or  knowingly 
obtains  or  exerts  unauthorized  control  over  any  part  of  any  benefits  provided 
under  Title  39,  chapter  71  or  72,  by  means  of: 

(a)  a  knowingly  false  statement,  representation,  or  impersonation;  or 

(b)  deception  or  other  fraudulent  action. 

(6)  A  person  convicted  of  the  offense  of  theft  of  property  not  exceeding 
$300  in  value  shall  be  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county 
jail  for  any  term  not  to  exceed  6  months,  or  both.  A  person  convicted  of  the 
offense  of  theft  of  property  exceeding  $300  in  value  or  theft  of  any  commonly 
domesticated  hoofed  animal  shall  be  fined  not  to  exceed  $50,000  or  be  impris- 
oned in  the  state  prison  for  any  term  not  to  exceed  10  years,  or  both. 

(7)  Amounts  involved  in  thefts  committed  pursuant  to  a  common  scheme 
or  the  same  transaction,  whether  from  the  same  person  or  several  persons, 
may  be  aggregated  in  determining  the  value  of  the  property. 

History:  En.  94-6-302  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  22,  Ch.  359,  L.  1977;  R.C.M. 
1947,  94-6-302;  amd.  Sec.  1,  Ch.  374,  L.  1979;  amd.  Sec.  7,  Ch.  198,  L.  1981;  amd.  Sec.  2,  Ch. 
581,  L.  1983;  amd.  Sec.  21,  Ch.  670,  L.  1985;  amd.  Sec.  65,  Ch.  464,  L.  1987. 

Compiler's  Comments  Definition  of  "owner",  45-2-101. 

1987  Amendment:  Inserted  (5).  Definition  of  "property",  45-2-101. 

Cross-References  Definition  of  "purposely",  45-2-101. 

Civil  penalty  for  shoplifting,  27-1-718.  Definition  of  "stolen  property".  45-2-101. 

Fraudulent  obtaining  of  unemployment  bene-  Definition  of  "threat",  45-2-101. 

fite,  39-51-3203.  Definition  of  "value",  45-2-101. 

Definitionof  "deception",  45-2-101.  Fraudulent  obtaining  of  public  assistance, 

Definition  of  "deprive",  45-2-101.  53-2-107. 

Definition  of  "knowingly",  45-2-101.  Unlawful  transportation  of  trees,  76-13-601. 

Definition  of  "obtains  or  exerts  control",  Disturbance  or  theft  of  traps  or  trapped  ani- 

45-2-101.  mals,  87-3-507. 

45-6-302.  Theft  of  lost  or  mislaid  property.  (1)  A  person  who 
obtains  control  over  lost  or  mislaid  property  commits  the  offense  of  theft 
when  he: 
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(a)  knows  or  learns  the  identity  of  the  owner  or  knows,  is  aware  of,  or 
learns  of  a  reasonable  method  of  identifying  the  owner; 

(b)  fails  to  take  reasonable  measures  to  restore  the  property  to  the  owner; 

and 

(c)  has  the  purpose  of  depriving  the  owner  permanently  of  the  use  or  ben- 
efit of  the  property. 

(2)     A  person  convicted  of  theft  of  lost  or  mislaid  property  shall  be  fined 

not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  a  period  not  to 

exceed  6  months. 
History:    En.  94-6-303  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-303. 

Cross-References  Definition  of  "owner",  45-2-101. 

Definition  of  "knowledge",  45-2-101.  Definition  of  "property",  45-2-101. 

Definition  of  "obtains  or  exerts  control",  Definition  of  "purposely",  45-2-101. 
45-2-101. 

45-6-303.  Offender's  interest  in  the  property.  (1)  It  is  no  defense  to 
a  charge  of  theft  of  property  that  the  offender  has  an  interest  therein  when 
the  owner  also  has  an  interest  to  which  the  offender  is  not  entitled. 

(2)  It  is  no  defense  that  theft  was  from  the  offender's  spouse,  except  that 
misappropriation  of  household  and  personal  effects  or  other  property  nor- 
mally accessible  to  both  spouses  is  theft  only  if  it  occurs  after  the  parties 
have  ceased  living  together. 

History:    En.  94-6-306  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-306. 

Cross-References  Definition  of  "property",  45-2-101. 

Definition  of  "owner",  45-2-101.  Theft,  45-6-301. 

45-6-304.     Effect  of  possession  of  stolen   property.   Possession  of 

stolen  property  shall  not  constitute  proof  of  the  commission  of  the  offense  of 

theft.  Such  fact  shall  place  a  burden  on  the  possessor  to  remove  the  effect  of 

such  fact  as  a  circumstance  to  be  considered  with  all  other  evidence  pointing 

to  his  guilt. 
History:    En.  94-6-314  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-314. 

Cross-References  Definition  of  "property",  45-2-101. 

Definition  of  "possession",  45-2-101.  Definition  of  "stolen  property",  45-2-101. 

45-6-305.     Theft  of  labor  or  services  or  use  of  property.   (1)  A 

person  commits  the  offense  of  theft  when  he  obtains  the  temporary  use  of 
property,  labor,  or  services  of  another  which  are  available  only  for  hire,  by 
means  of  threat  or  deception  or  knowing  that  such  use  is  without  the  consent 
of  the  person  providing  the  property,  labor,  or  services. 

(2)  A  person  convicted  of  theft  of  labor  or  services  or  use  of  property  shall 
be  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  a  term 
not  to  exceed  6  months,  or  both. 

History:    En.  94-6-304  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-304. 

Cross-References  Definition  of  "property",  45-2-101. 

Definition  of  "deception",  45-2-101.  Definition  of  "threat",  45-2- 101. 

Definition  of  "obuin",  45-2-101.  Theft,  45-6-301. 

45-6-306.  Obtaining  communication  services  with  intent  to 
defraud.  In  a  prosecution  under  45-6-305  for  theft  of  telephone,  telegraph, 
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or  cable  television  services,  the  element  of  deception  is  established  by  proof 
that  the  defendant  obtained  such  services  by  any  of  the  following  means: 

(1)  by  use  of  a  code,  prearranged  scheme,  or  other  similar  stratagem  or 
device  whereby  said  person,  in  effect,  sends  or  receives  information; 

(2)  by  installing,  rearranging,  or  tampering  with  any  facilities  or  equip- 
ment, whether  physically,  inductively,  acoustically,  or  electronically; 

(3)  by  any  other  trick,  stratagem,  impersonation,  false  pretense,  false 
representation,  false  statement,  contrivance,  device,  or  means;  or 

(4)  by  making,  assembling,  or  possessing  any  instrument,  apparatus, 
equipment,  or  device  or  the  plans  or  instructions  for  the  making  or  assem- 
bling of  any  instrument,  apparatus,  equipment,  or  device  which  is  designed, 
adapted,  or  otherwise  intended  to  be  used  to  avoid  the  lawful  charge,  in  whole 
or  in  part,  for  any  telecommunications  service  by  concealing  the  existence, 
place  of  origin,  or  destination  of  any  telecommunications. 

Hislory:  En.  94-6-304.1  by  Sec.  1,  Ch.  156,  L.  1974;  amd.  Sec.  1,  Ch.  175,  L.  1977:  RCM 
1947,  94-6-304.1. 

Cross-References  Definition  of  "tamper",  45-2-101. 

Definition  of  "obtain",  45-2-101. 

45-6-307.     Aiding  the  avoidance  of  telecommunications  charges.  (1) 

A  person  commits  the  offense  of  aiding  the  avoidance  of  telecommunications 
charges  when  he: 

(a)  publishes  the  number  or  code  of  an  existing,  canceled,  revoked, 
expired,  or  nonexistent  telephone  credit  card  or  the  numbering  or  coding 
which  is  employed  in  the  issuance  of  credit  cards  with  the  purpose  that  it  will 
be  used  to  avoid  the  payment  of  lawful  telecommunications  charges; 

(b)  publishes,  advertises,  sells,  gives,  or  otherwise  transfers  to  another 
plans  or  instructions  for  the  making  or  assembling  of  any  apparatus,  instru- 
ment, equipment,  or  device  described  in  45-6-306(4)  with  the  purpose  that 
such  will  be  used  or  with  the  knowledge  or  reason  to  believe  that  such  will 
be  used  to  avoid  the  payment  of  lawful  telecommunications  charges;  or 

(c)  manufactures,  assembles,  possesses,  sells,  gives,  or  otherwise  transfers 
any  apparatus,  instrument,  equipment,  or  device  described  in  45-6-306(4)  with 
the  purpose  that  it  will  be  used  to  avoid  the  payment  of  lawful  telecommuni- 
cations charges. 

(2)  A  person  convicted  of  the  offense  of  aiding  the  avoidance  of  telecom- 
munications charges  shall  be  fined  not  to  exceed  $500  or  be  imprisoned  in  the 
county  jail  for  a  term  not  to  exceed  6  months,  or  both. 

(3)  For  the  purposes  of  this  section,  the  term  "publish"  means  to  commu- 
nicate information  to  any  one  or  more  persons,  either  orally;  in  person;  by 
telephone,  radio,  or  television;  or  in  a  writing  of  any  kind,  including  but  not 
limited  to  a  letter,  memorandum,  circular,  handbill,  newspaper  or  magazine 
article,  or  book. 

Historj:  En.  94-6-304.2  by  Sec.  2,  Ch.  175.  L.  1977;  R.C.M.  1947,  94-6-304.2;  amd.  Sec.  1, 
Ch.  282,  L.  1979. 

45-6-308.  Unauthorized  use  of  motor  vehicles.  (1)  A  person  commits 
the  offense  of  unauthorized  use  of  motor  vehicles  if  he  knowingly  operates  the 
automobile,  airplane,  motorcycle,  quadricycle,  motorboat,  or  other  motor-pro- 
pelled vehicle  of  another  without  his  consent. 
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(2)  A  person  convicted  of  unauthorized  use  of  motor  vehicles  shall  be 
fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not 
to  exceed  6  months,  or  both.  It  is  an  affirmative  defense  that  the  offender 
reasonably  believed  that  the  owner  would  have  consented  to  the  operation 
had  he  known  of  it. 

History:  En.  94-6-305  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-305;  amd.  Sec.  14,  Ch. 
516,  L.  1985. 

Cross-References  Motor  Vehicles,  Title  61. 

Definition  of  "knowingly",  45-2-101.  "Motorcycle"  defined,  61-1-105. 

Definition  of  "vehicle",  45-2-101.  "Quadricycle"  defined,  61-1-133. 

45-6-309.     Failure  to  return  rented  or  leased  personal  property.  (1) 

A  person  commits  the  offense  of  failure  to  return  rented  or  leased  personal 
property  if,  without  notice  to  and  permission  of  the  lessor,  he  purposely  and 
knowingly  fails  to  return  such  property  within  48  hours  after  the  time  pro- 
vided for  such  return  in  the  rental  agreement,  provided  that  clear  written 
notice,  in  bold  print,  of  the  date  and  time  when  return  of  the  property  is 
required  and  of  the  penalty  prescribed  in  this  section  is  stated  in  the  rental 
or  lease  agreement. 

(2)  Presentation  to  the  lessor  by  the  lessee  of  identification  that  is  false 
for  the  purpose  of  obtaining  a  rental  or  lease  agreement  constitutes  prima 
facie  evidence  of  commission  of  the  offense. 

(3)  After  the  rental  or  lease  period  specified  in  the  rental  or  lease  agree- 
ment has  expired,  failure  to  return  rented  or  leased  personal  property  within 
72  hours  of  written  demand  by  the  lessor,  sent  by  certified  mail  to  the  renter 
or  lessee  at  the  address  given  at  the  time  of  entering  the  rental  or  lease  agree- 
ment, constitutes  prima  facie  evidence  of  commission  of  the  offense. 

(4)  (a)  A  person  convicted  of  failure  to  return  rented  or  leased  personal 
property  not  exceeding  $300  in  value  shall  be  fined  not  to  exceed  $500  or  be 
imprisoned  in  the  county  jail  for  a  term  not  to  exceed  6  months,  or  both. 

(b)  A  person  convicted  of  failure  to  return  rented  or  leased  personal  prop- 
erty exceeding  $300  in  value  shall  be  imprisoned  in  the  state  prison  for  a  term 
not  to  exceed  10  years. 

History:    En.  Sec.  1,  Ch.  239,  L.  1981;  amd.  Sec.  3,  Ch.  581,  L.  1983. 

45-6-310.  Definition  —  computer  use.  As  used  in  45-6-311,  the  term 
"obtain  the  use  of  means  to  instruct,  communicate  with,  store  data  in, 
retrieve  data  from,  cause  input  to,  cause  output  from,  or  otherwise  make  use 
of  any  resources  of  a  computer,  computer  system,  or  computer  network  or  to 
cause  another  to  instruct,  communicate  with,  store  data  in,  retrieve  data 
from,  cause  input  to,  cause  output  from,  or  otherwise  make  use  of  any 
resources  of  a  computer,  computer  system,  or  computer  network. 

History:     En.  Sec.  2,  Ch.  485,  L.  1981. 

45-6-311.  Unlawful  use  of  a  computer.  (1)  A  person  commits  the 
offense  of  unlawful  use  of  a  computer  if  he  knowingly  or  purposely: 

(a)  obtains  the  use  of  any  computer,  computer  system,  or  computer  net- 
work without  consent  of  the  owner; 

(b)  alters  or  destroys  or  causes  another  to  alter  or  destroy  a  computer  pro- 
gram or  computer  software  without  consent  of  the  owner;  or 
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(c)  obtains  the  use  of  or  alters  or  destroys  a  computer,  computer  system, 
computer  network,  or  any  part  thereof  as  part  of  a  deception  for  the  purpose 
of  obtaining  money,  property,  or  computer  services  from  the  owner  of  the 
computer,  computer  system,  computer  network,  or  part  thereof  or  from  any 
other  person. 

(2)  A  person  convicted  of  the  offense  of  unlawful  use  of  a  computer 
involving  property  not  exceeding  $300  in  value  shall  be  fined  not  to  exceed 
$500  or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  6  months, 
or  both.  A  person  convicted  of  the  offense  of  unlawful  use  of  a  computer 
involving  property  exceeding  $300  in  value  shall  be  fined  not  more  than  2  V2 
times  the  value  of  the  property  used,  altered,  destroyed,  or  obtained  or  be 
imprisoned  in  the  state  prison  for  a  term  not  to  exceed  10  years,  or  both. 

History:    En.  Sec.  3,  Ch.  485,  L.  1981;  amd.  Sec.  4,  Ch.  581,  L.  1983. 

45-6-312.     Unauthorized  acquisition  or  transfer  of  food  stamps.  (1) 

A  person  commits  the  offense  of  unauthorized  acquisition  or  transfer  of  food 
stamps  if  he  knowingly: 

(a)  acquires,  purchases,  possesses,  or  uses  any  food  stamp  or  coupon  that 
he  is  not  entitled  to;  or 

(b)  transfers,  sells,  trades,  gives,  or  otherwise  disposes  of  any  food  stamp 
or  coupon  to  another  person  not  entitled  to  receive  or  use  it. 

(2)  A  person  convicted  of  an  offense  under  this  section  shall  be  fined  not 
more  than  $500  or  be  imprisoned  in  the  county  jail  for  not  more  than  6 
months,  or  both.  A  person  convicted  of  an  offense  under  this  section,  which 
offense  is  part  of  a  common  scheme  or  in  which  the  value  of  the  food  stamps 
exceeds  $150,  shall  be  fined  not  more  than  $50,000  or  be  imprisoned  in  the 
state  prison  for  not  more  than  10  years,  or  both. 

(3)  As  used  in  this  section,  "food  stamp  or  coupon"  means  any  stamp, 
coupon,  or  type  of  certification  provided  for  the  purchase  of  eligible  food  pur- 
suant to  the  Food  Stamp  Act  of  1977,  7.  U.S.C.  2011  through  2029,  or  any 
similar  public  assistance  program. 

History:    En.  Sec.  1,  Ch.  87,  L.  1983. 

Cross-References 

"Common  scheme"  defined,  45-2-101. 

45-6-313  and  45-6-314  reserved. 

45-6-315.  Defrauding  creditors.  (1)  A  person  commits  the  offense  of 
defrauding  secured  creditors  if  he  destroys,  conceals,  encumbers,  transfers, 
removes  from  the  state,  or  otherwise  deals  with  property  subject  to  a  security 
interest  with  the  purpose  to  hinder  enforcement  of  that  interest. 

(2)  "Security  interest"  means  an  interest  in  personal  property  or  fixtures 
as  defined  in  the  Uniform  Commercial  Code  (30-1-201(37)). 

(3)  A  person  convicted  of  the  offense  of  defrauding  secured  creditors  shall 
be  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  a  term 
not  to  exceed  6  months,  or  both. 

(4)  A  person  who  destroys,  conceals,  encumbers,  transfers,  removes  from 

the  state,  or  otherwise  deals  with  property  subject  to  a  security  interest  with 

the  purpose  of  depriving  the  owner  of  the  property  or  of  the  proceeds  and 

value  therefrom  may  be  prosecuted  under  45-6-301. 

History:     En.  94-6-313  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  2,  Ch.  367,  L.  1975;  R.f  M 
1947,  94-6-313. 
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Cross-References  Definition  of  "purpose",  45-2-101. 

Definition  of  "security  interest",  30-1-201.  Criminal    responsibility    of   corporation, 

Definition  of  "property",  45-2-101.  45-2-311. 

45-6-316.  Issuing  a  bad  check.  (1)  A  person  commits  the  offense  of 
issuing  a  bad  check  when  he  issues  or  delivers  a  check  or  other  order  upon 
a  real  or  fictitious  depository  for  the  payment  of  money  knowing  that  it  will 
not  be  paid  by  the  depository. 

(2)  If  the  offender  has  an  account  with  the  depository,  failure  to  make 
good  the  check  or  other  order  within  5  days  after  written  notice  of  nonpay- 
ment has  been  received  by  the  issuer  is  prima  facie  evidence  that  he  knew 
that  it  would  not  be  paid  by  the  depository. 

(3)  A  person  convicted  of  issuing  a  bad  check  shall  be  fined  not  to  exceed 

$500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed  6  months, 

or  both.  If  the  offender  has  engaged  in  issuing  bad  checks  which  are  part  of 

a  common  scheme  or  if  the  value  of  any  property,  labor,  or  services  obtained 

or  attempted  to  be  obtained  exceeds  $300,  he  shall  be  fined  not  to  exceed 

$50,000  or  be  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  10 

years,  or  both. 

History:  En.  94-6-309  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-309;  amd.  Sec.  7,  Ch. 
198,  L.  1981;  amd.  Sec.  5,  Ch.  581,  L.  1983;  amd.  Sec.  1,  Ch.  383,  L.  1985. 

Cross-References  Definition  of  "knowingly",  45-2-101. 

Treble   damages    for   issuing   bad   check.  Definition  of  "property",  45-2-101. 

27-1-717.  Definition  of  "value",  45-2-101. 

Definition  of  "common  scheme",  45-2-101. 

45-6-317.  Deceptive  practices.  (1)  A  person  commits  the  offense  of 
deceptive  practices  when  he  purposely  or  knowingly: 

(a)  causes  another,  by  deception  or  threat,  to  execute  a  document  dispos- 
ing of  property  or  a  document  by  which  a  pecuniary  obligation  is  incurred; 

(b)  makes  or  directs  another  to  make  a  false  or  deceptive  statement 
addressed  to  the  public  or  any  person  for  the  purpose  of  promoting  or  procur- 
ing the  sale  of  property  or  services; 

(c)  makes  or  directs  another  to  make  a  false  or  deceptive  statement  to  any 
person  respecting  his  financial  condition  for  the  purpose  of  procuring  a  loan 
or  credit  or  accepts  a  false  or  deceptive  statement  from  any  person  who  is 
attempting  to  procure  a  loan  or  credit  regarding  that  person's  financial  condi- 
tion; or 

(d)  obtains  or  attempts  to  obtain  property,  labor,  or  services  by  any  of  the 
following  means: 

(i)  using  a  credit  card  which  was  issued  to  another  without  the  other's 
consent; 

(ii)  using  a  credit  card  that  has  been  revoked  or  canceled; 

(iii)  using  a  credit  card  that  has  been  falsely  made,  counterfeited,  or  altered 
in  any  material  respect; 

(iv)  using  the  pretended  number  or  description  of  a  fictitious  credit  card; 

(v)  using  a  credit  card  which  has  expired  provided  the  credit  card  clearly 
indicates  the  expiration  date. 

(2)  A  person  convicted  of  the  offense  of  deceptive  practices  shall  be  fined 
not  to  exceed  $500  or  imprisoned  in  the  county  jail  for  a  term  not  to  exceed 
6  months,  or  both.  If  the  deceptive  practices  are  part  of  a  common  scheme 
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or  the  value  of  any  property,  labor,  or  services  obtained  or  attempted  to  be 
obtained  exceeds  $300,  the  offender  shall  be  fined  not  to  exceed  $50,000  or 
be  imprisoned  in  the  state  prison  for  a  term  not  to  exceed  10  years,  or  both. 

History:  En.  94-6-307  by  Sec.  1  Ch  511,  L.  1973;  «nid.  Sec.  23,  Ch.  359,  L.  1977;  K.C.M. 
1947,  94-6-307;  amd.  Sec.  7,  Ch.  198,  L.  1981;  amd.  Sec.  6.  Ch.  581,  L.  1983. 

Cross-References  Oefinition  of  "property",  45-2-101. 

Applicability  of  Real  Estate  License  Act,  Definition  of  "purposely",  45-2-101. 

37-51-104.  Definition  of  "threat",  45-2-101. 

Definition  of  "deception",  45-2-101.  Criminal    responsibility    of    corporation. 

Definition  of  "knowingly",  45-2-101.  4r)-2-311. 

45-6-318.  Deceptive  business  practices.  (1)  A  person  commits  the 
offense  of  deceptive  business  practices  if  in  the  course  of  engaging  in  a  busi- 
ness, occupation,  or  profession  he  purposely  or  knowingly: 

(a)  uses  or  possesses  for  use  a  false  weight  or  measure  or  any  other  device 
for  falsely  determining  or  recording  any  quality  or  quantity; 

(b)  sells,  offers,  exposes  for  sale,  or  delivers  less  than  the  represented 
quantity  of  any  commodity  or  service; 

(c)  takes  or  attempts  to  take  more  than  the  represented  quantity  of  any 
commodity  or  service  when  as  buyer  he  furnished  the  weight  or  measure; 

(d)  sells,  offers,  or  exposes  for  sale  adulterated  commodities; 

(e)  sells,  offers,  or  exposes  for  sale  mislabeled  commodities;  or 

(f)  makes  a  deceptive  statement  regarding  the  quantity  or  price  of  goods 
in  any  advertisement  addressed  to  the  public. 

(2)  "Adulterated"  means  varying  from  the  standard  of  composition  or 
quality  prescribed  by  statute  or  lawfully  promulgated  administrative  regula- 
tion or,  if  none,  as  set  by  established  commercial  usage. 

(3)  "Mislabeled"  means: 

(a)  varying  from  the  standard  of  truth  or  disclosure  in  labeling  prescribed 
by  statute  or  lawfully  promulgated  administrative  regulation  or,  if  none,  as  set 
by  established  commercial  usage;  or 

(b)  represented  as  being  another  person's  produce  though  otherwise 
labeled  accurately  as  to  quality  and  quantity. 

(4)  A  person  convicted  of  the  offense  of  deceptive  business  practices  shall 
be  fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  a  term 
not  to  exceed  6  months,  or  both. 

History:    En.  94-6-308  by  Sec.  1,  Ch.  513,  L.  1973;  K.C.M.  1947,  94-6-308. 

Cross-References  Definition  of  "purposely",  45-2-101. 

Applicability  of  Real  Estate  License  Act  f;rjminal    responsibility    of    corporation, 

37-51-104.  '      4r,-2-.'!ll. 

Definition  of  "knowingly",  45-2-101. 

45-6-319.  Chain  distributor  schemes.  (1)  As  used  in  this  section,  the 
following  definitions  apply: 

(a)  "Person"  means  a  natural  person,  corporation,  partnership,  trust,  or 
other  entity;  and  in  the  case  of  an  entity  it  shall  include  any  other  entity 
which  has  a  majority  interest  in  such  entity  or  effectively  controls  such  other 
entity  as  well  as  the  individual  officers,  direcUjrs,  and  other  persons  in  act  of 
control  of  the  activities  of  each  entity. 

(b)  "Chain  distributor  scheme"  means  a  sales  device  whereby  a  person, 
under  a  condition  that  he  make  an  investment,  is  granted  a  license  or  right 
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to  recruit  for  consideration  one  or  more  additional  persons  who  are  also 
granted  such  license  or  right  upon  condition  of  making  an  investment  and 
may  further  perpetuate  the  chain  of  persons  who  are  granted  such  license  or 
right  upon  such  condition. 

(2)  It  is  unlawful  for  any  person  to  promote,  sell,  or  encourage  participa- 
tion in  any  chain  distributor  scheme. 

(3)  Any  person  violating  the  provisions  of  this  section  shall,  upon  convic- 
tion, be  imprisoned  in  the  state  prison  for  a  period  not  to  exceed  1  year  or 
fined  not  to  exceed  $1,000,  or  both. 

(4)  Any  person  convicted  of  a  second  offense  under  this  section  shall  be 
imprisoned  in  the  state  prison  for  a  period  not  to  exceed  5  years  or  fined  not 
to  exceed  $5,000,  or  both. 

History:  En.  Sees.  1  to  3,  Ch.  465,  L.  1973;  amd.  Sec.  24,  Ch.  359,  L.  1977;  R.C.M.  1947, 
94-6-308.1. 

45-6-320  through  45-6-324  reserved. 

45-6-325.  Forgery.  (1)  A  person  commits  the  offense  of  forgery  when 
with  purpose  to  defraud  he  knowingly: 

(a)  without  authority  makes  or  alters  any  document  or  other  object  appar- 
ently capable  of  being  used  to  defraud  another  in  such  manner  that  it  pur- 
ports to  have  been  made  by  another  or  at  another  time  or  with  different 
provisions  or  of  different  composition; 

(b)  issues  or  delivers  such  document  or  other  object  knowing  it  to  have 
been  thus  made  or  altered; 

(c)  possesses  with  the  purpose  of  issuing  or  delivering  any  such  document 
or  other  object  knowing  it  to  have  been  thus  made  or  altered;  or 

(d)  possesses  with  knowledge  of  its  character  any  plate,  die,  or  other 
device,  apparatus,  equipment,  or  article  specifically  designed  for  use  in  coun- 
terfeiting or  otherwise  forging  written  instruments. 

(2)  A  purpose  to  defraud  means  the  purpose  of  causing  another  to  assume, 
create,  transfer,  alter,  or  terminate  any  right,  obligation,  or  power  with  refer- 
ence to  any  person  or  property. 

(3)  A  document  or  other  object  capable  of  being  used  to  defraud  another 
includes  but  is  not  limited  to  one  by  which  any  right,  obligation,  or  power 
with  reference  to  any  person  or  property  may  be  created,  transferred,  altered, 
or  terminated. 

(4)  A  person  convicted  of  the  offense  of  forgery  shall  be  fined  not  to 
exceed  $500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed 
6  months,  or  both.  If  the  forgery  is  part  of  a  common  scheme  or  if  the  value 
of  the  property,  labor,  or  services  obtained  or  attempted  to  be  obtained 
exceeds  $300,  the  offender  shall  be  fined  not  to  exceed  $50,000  or  be  impris- 
oned in  the  state  prison  for  any  term  not  to  exceed  20  years,  or  both. 

History:  En.  94-6-310  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-310;  amd.  Sec.  7,  Ch. 
198,  L.  1981;  amd.  Sec.  7,  Ch.  581,  L.  1983. 

Cross-References  Definition  of  "property",  45-2-101. 

Definition  of  "common  scheme",  45-2-101.  Definition  of  "purpose",  45-2-101. 

Definition  of  "knowingly",  45-2-101.  Definition  of  "value",  45-2-101. 

45-6-326.  Obscuring  the  identity  of  a  machine.  (1)  A  person  com- 
mits the  offense  of  obscuring  the  identity  of  a  machine  if  he: 
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(a)  removes,  defaces,  covers,  alters,  destroys,  or  otherwise  obscures  the 
manufacturer's  serial  number  or  any  other  distinguishing  identification 
number  or  mark  upon  any  machine,  vehicle,  electrical  device,  or  firearm  with 
the  purpose  to  conceal,  misrepresent,  or  transfer  any  such  machine,  vehicle, 
electrical  device,  or  firearm;  or 

(b)  possesses  with  the  purpose  to  conceal,  misrepresent,  or  transfer  any 
machine,  vehicle,  device,  or  firearm  knowing  that  the  serial  number  or  other 
identification  number  or  mark  has  been  removed  or  otherwise  obscured. 

(2)  A  person  convicted  of  obscuring  the  identity  of  a  machine  shall  be 
fined  not  to  exceed  $500  or  be  imprisoned  in  the  county  jail  for  a  term  not 
to  exceed  6  months,  or  both. 

(3)  The  fact  of  possession  or  transfer  of  any  such  machine,  vehicle,  electri- 
cal device,  or  firearm  creates  a  presumption  that  the  person  knew  the  serial 
number  or  other  identification  number  or  mark  had  been  removed  or  other- 
wise obscured. 

History:  En.  94-6-311  by  Sec.  1,  Ch.  513,  L.  1973;  amd.  Sec.  1,  Ch.  167,  L.  1977;  R.C.M. 
1947,  94-6-311. 

Cross-References  Definition  of  "vehicle",  45-2-101. 

Definitionof  "knowingly",  45-2-101.  Criminal    responsibility   of  corporations, 

Definition  of  "purposely",  45-2-101.  45-2-311. 

45-6-327.    Illegal  branding  or  altering  or  obscuring  a  brand.  (1)  A 

person  commits  the  offense  of  illegal  branding  or  altering  or  obscuring  a 
brand  if  he  marks  or  brands  any  commonly  domesticated  hoofed  animal  or 
removes,  covers,  alters,  or  defaces  any  existing  mark  or  brand  on  any  com- 
monly domesticated  hoofed  animal  with  the  purpose  to  obtain  or  exert 
unauthorized  control  over  said  animal  or  with  the  purpose  to  conceal,  misrep- 
resent, transfer,  or  prevent  identification  of  said  animal. 

(2)  A  person  convicted  of  the  offense  of  illegal  branding  or  altering  or 
obscuring  a  brand  shall  be  imprisoned  in  the  state  prison  for  any  term  not 
to  exceed  10  years  or  be  fined  an  amount  not  to  exceed  $50,000,  or  both. 

History:  En.  94-6-312  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-6-312;  amd.  Sec.  7,  Ch. 
198,  L.  1981. 

Cross-References  Definition  of  "purpose",  45-2-101. 

Definition  of  "obtains  or  exerts  control",  Criminal    responsibility   of  corporations, 

45-2-101.  45-2-311. 
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FAMILY  LAW  ADULT  UNITS 

Unit :   Domestic  Relations 

Lesson  No. ^3:   Defense  Against  Crime 

Need: 

The  incidence  of  crime  is  on  the  increase.  Many  people 
will  be  the  victim  of  crimes  committed  by  some  of  the 
irresponsible  members  of  their  community.  We  can  do 
some  things  to  defend  ourselves  and  our  property. 
Remember,  the  individual  accused  of  committing  the  crime 
must  also  be  protected,  too. 

References: 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law: A  Course 

in   Practical  Law,  (2nd  Ed.),  West  Publishing   Company, 
St~!  Paul,  Minnesota. 

Montana  Codes  Annotated 


Lesson  Objectives: 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to: 

a.  Describe  how  one  might  be  cleared  of  a  crime. 

b.  List   the  conditions  that  might  result  in  not  being   guilty 
of  a  crime. 


Interest  Approach: 

Bring  to  the  attention  of  the  students  some  recent 
examples  of  situations  where  a  person  used  deadly  force  to 
ward  off  attacker(s).  Consider  the  pros  and  cons  of  the 
actions  taken. 


Lecture/Discussion  Procedure  &  Content 

Has  a  crime  actually  been     A.  A  defendant  establishes  his/ 
committed?  her  innocence  by  showing: 

1.  No  crime  committed:  (e.g., 
the  defendant  was  carrying 
a  gun  but  had  a  valid 
license ) . 

hi 


Lecture/Discussion 


Procedure  &  Content 


2.  Sexual  intercourse  without 
consent  was  not  committed 
(i.e.  the  victim  was  of 
legal  age  and  gave  his/her 
consent )  . 

3.  No  crime  was  intended 
(i.e.  you  pick  up  a  coat  by 
mistake  when  you  leave  the 
theater  )  . 

4.  A  defendant  is  innocent  of 
theft  if  a  reasonable  mis- 
take had  been  made. 


Can  the  defendant  prove 
he/she  did  not  commit 
the  crime. 


A.  It  may  be  obvious  that  a  crime 
has  been  committed.  The  ques- 
tion is  who  committed  it? 


A  criminal  act  was 
committed,  but  was 
excusable  or  justified. 


1.  Can  the  defendant  establish 
his/her  innocence? 

a)  A  mistake  was  made  in 
identifying  the  defen- 
dant . 

b)  The  person  has  an  alibi. 

A.  In  this  case,  defense  might  be: 

1.  Self-defense:  To  protect  one's 
life  and  safety  may  be  excused 
if  it  can  be  shown  one  was 
compelled  to  do  so  in  order  to 
save  his/her  own  life.   Use 
deadly  force  cautiously. 

2.  Defense  of  property:  Reason- 
ably non-deadly  force  may  be 
used  to  protect  ones  property. 

3.  Defense  of  other  people:  If 
after  stopping  an  attacker  the 
defender  continues  to  use 
force,  the  defender  can  no 
longer  claim  self-defense. 

4.  Duress:  In  this  case  there 
was  unlawful  pressure  to  do 
something  that  he/she  would 
not  normally  do. 
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Lecture/Discussion  Procedure  &  Content 

In  some  cases,  a  criminal     A.  Infancy, 
act  has  been  committed  but 

the  person  is  not  respon-        1.  Children  under  7  are  usually 
sible  for  their  actions.  considered  incapable  of  com- 

mitting a  crime. 

2.  Children  from  7-14  are  usually 
considered  incapable  of  com- 
mitting an  adult  crime. 

This  assumption  can  be 
shown  to  be  wrong  and  such 
youth  are  considered  juve- 
niles . 

3.  In  Montana,  children  are  not 
tried  for  their  crimes,  but 
are  turned  over  to  youth 
court  and  may  face  delin- 
quency proceedings. 

B.  Intoxication. 

1.  The  defendant  may  claim  he/she 
was  too  intoxicated  to  know 
what  they  were  doing. 

2.  Voluntary  intoxication  is 
not  a  defense  to  a  crime 
in  Montana. 

3.  However,  some  crimes  require 
proof  of  mental  state.   The 
question  raised  is  did  he/she 
intend  to  commit  the  crime 
before  becoming  intoxicated. 

C.  Insanity 

1.  Insanity  must  be  establish- 
ed to  prove: 

a)  Was  defendant  competent  to 
stand  trial. 

b)  Was  the  defendant  sane  at 
time  of  trial  and  able  to 
contribute  to  his/her  own 
defense . 

c)  was  the  defendant  sane 
after  the  trial. 

2.  Insanity  during  or  after  the 
trial  does  not  affect  criminal 
liability. 
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Lecture/Discussion 


Procedure  &  Content 


3.  How  is  insanity  proven? 

a)  The  defense  should  produce 
evidence  of  a  mental 
disease  or  defect. 

b)  Psychiatric  tests  are  us- 
ually conducted. 

c)  The  decision  of  insanity 
then  rests  with  the  judge 
or  jury. 

D.  Entrapment. 

1.  The  defendant  admits  to  a 
criminal  act  but  claims  he/ 
she  was  persuaded  to  commit 
the  crime  by  a  law  enforce- 
ment officer. 

2.  It  must  be  shown  that  the 
defendant  would  not  have  com- 
mitted the  crime  but  for  the 
inducement  of  the  police. 

3.  Entrapment  is  difficult  to 
prove. 

4.  Entrapment  cannot  be  claimed 
as  a  defense  in  case  of 
murder,  rape  or  serious  phy- 
sical injury. 


Application: 


Present  two  situations  for  discussion. 

1.  Mr.  wallin,  the  owner  of  a  local  auto  parts  store, 
spots  a  young  man  stealing  a  small  but  expensive  set 
of  precision  tools.  Can  Mr.  Wallin  prevent  the  crime 
by  using  force?  if  force  can  be  used,  indicate  the 
type  and  how  much  can  be  used. 

2.  You  and  a  friend  are  driving  down  the  street  in  your 
car  late  at  night.  You  spot  two  men  struggling  with 
another  high  school  student.  Being  two  macho  young 
men,  you  rush  to  his  rescue.  You  find  out  later  the 
person  you  helped  was  wanted  for  a  robbery  and  the  two 
men  were  plainclothes  police  officers  making  an 
arrest.  You  and  your  friend  are  charged  with  assault. 
Do  you  have  a  defense? 
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Vocabulary  List  and  Terms: 

alibi 

duress 

self-defense 

entrapment 

intoxication 
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45-3-101.  Deflnitions.  (1)  "Forcible  felony"  means  any  felony  which 
involves  the  use  or  threat  of  physical  force  or  violence  against  any  individual. 

(2)  "Force  likely  to  cause  death  or  serious  bodily  harm"  within  the  mean- 
ing of  this  chapter  includes  but  is  not  limited  to: 

(a)  the  firing  of  a  firearm  in  the  direction  of  a  person,  even  though  no 
purpose  exists  to  kill  or  inflict  serious  bodily  harm;  and 

(b)  the  firing  of  a  firearm  at  a  vehicle  in  which  a  person  is  riding. 
History:    En.  94-3-101  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-3-101. 

Cross-References  Justifiable  use  of  force,  Title  45,  ch.  3. 

Definition  of  "forcible  felony",  45-2-101. 

45-3-102,  Use  of  force  in  defense  of  person.  A  person  is  justified  in 
the  use  of  force  or  threat  to  use  force  against  another  when  and  to  the  extent 
that  he  reasonably  believes  that  such  conduct  is  necessary  to  defend  himself 
or  another  against  such  other's  imminent  use  of  unlawful  force.  However,  he 
is  justified  in  the  use  of  force  likely  to  cause  death  or  serious  bodily  harm 
only  if  he  reasonably  believes  that  such  force  is  necessary  to  prevent  immi- 
nent death  or  serious  bodily  harm  to  himself  or  another  or  to  prevent  the 
commission  of  a  forcible  felony. 

History:    En.  94-3-102  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-3-102. 

Cross-References 

Definitions  of  "forcible  felony"  and  of  "force 
likely  to  cause  death  or  serious  bodily  harm", 
45-3-101. 

45-3-103.  Use  of  force  in  defense  of  occupied  structure.  A  person 
is  justified  in  the  use  of  force  or  threat  to  use  force  against  another  when  and 
to  the  extent  that  he  reasonably  believes  that  such  conduct  is  necessary  to 
prevent  or  terminate  such  other's  unlawful  entry  into  or  attack  upon  an  occu- 
pied structure.  However,  he  is  justified  in  the  use  of  force  likely  to  cause 
death  or  serious  bodily  harm  only  if: 

(1)  the  entry  is  made  or  attempted  in  violent,  riotous,  or  tumultuous  man- 
ner and  he  reasonably  believes  that  such  force  is  necessary  to  prevent  an 
assault  upon  or  offer  of  personal  violence  to  him  or  another  then  in  the  occu- 
pied structure;  or 

(2)  he  reasonably  believes  that  such  force  is  necessary  to  prevent  the  com- 
mission of  a  forcible  felony  in  the  occupied  structure. 

History:    En.  94-3-103  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-3-103. 

Cross-References  Definition  of  "enter  or  remain  unlawfully". 

Definition  of  "conduct",  45-2-101.  45-6-201. 

Definition  of  "occupied  structure",  45-2-101.  Criminal  trespass  to  property,  45-6-203. 

45-3-104.  Use  of  force  in  defense  of  other  property.  A  person  is  jus- 
tified in  the  use  of  force  or  threat  to  use  force  against  another  when  and  to 
the  extent  that  he  reasonably  believes  that  such  conduct  is  necessary  to  pre- 
vent or  terminate  such  other's  trespass  on  or  other  tortious  or  criminal  inter- 
ference with  either  real  property  (other  than  an  occupied  structure)  or 
personal  property  lawfully  in  his  possession  or  in  the  possession  of  another 
who  is  a  member  of  his  immediate  family  or  household  or  of  a  person  whose 
property  he  has  a  legal  duty  to  protect.  However,  he  is  justified  in  the  use 
of  force  likely  to  cause  death  or  serious  bodily  harm  only  if  he  reasonably 
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believes  that  such  force  is  necessary  to  prevent  the  commission  of  a  forcible 
felony. 
History:    En.  94-3-104  by  Sec.  I,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-3-104. 

Cross-References  Definition  of  "enter  or  remain  unlawfully", 

Definition  of  "forcible  felony",  45-2-101,  45-6-201. 
45-3-101.  Criminal  trespass  to  property,  45-6-203. 

Useof  force  in  defense  of  person,  45-3-102.  Arrest  by  a  private  person,  46-6-501  through 

Use  of  force  in  defense  of  occupied  structure,  46-6-503. 
45-3-103. 

45-3-105.  Use  of  force  by  aggressor.  The  justification  described  in 
45-3-102  through  45-3-104  is  not  available  to  a  person  who: 

(1)  is  attempting  to  commit,  committing,  or  escaping  after  the  commission 
of  a  forcible  felony;  or 

(2)  purposely  or  knowingly  provokes  the  use  of  force  against  himself, 
unless: 

(a)  such  force  is  so  great  that  he  reasonably  believes  that  he  is  in  immi- 
nent danger  of  death  or  serious  bodily  harm  and  that  he  has  exhausted  every 
reasonable  means  to  escape  such  danger  other  than  the  use  of  force  which  is 
likely  to  cause  death  or  serious  bodily  harm  to  the  assailant;  or 

(b)  in  good  faith,  he  withdraws  from  physical  contact  with  the  assailant 
and  indicates  clearly  to  the  assailant  that  he  desires  to  withdraw  and  termi- 
nate the  use  of  force  but  the  assailant  continues  or  resumes  the  use  of  force. 

History:    En.  94-3-105  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-3-105. 

Cross-References  Definition  of  "force  likely  to  cause  death  or 

Definition  of  "forcible  felony",  45-2-101,      serious  bodily  harm",  45-3-101. 
45-3-101. 

45-3-106.  Use  of  force  to  prevent  escape.  (1)  A  peace  officer  or  other 
person  who  has  an  arrested  person  in  his  custody  is  justified  in  the  use  of 
such  force  to  prevent  the  escape  of  the  arrested  person  from  custody  as  he 
would  be  justified  in  using  if  he  were  arresting  such  person. 

(2)  A  guard  or  other  peace  officer  is  justified  in  the  use  of  force,  including 
force  likely  to  cause  death  or  serious  bodily  harm,  which  he  reasonably 
believes  to  be  necessary  to  prevent  the  escape  from  a  correctional  institution 
of  a  person  whom  the  officer  reasonably  believes  to  be  lawfully  detained  in 
such  institution  under  sentence  for  an  offense  or  awaiting  trial  or  commit- 
ment for  an  offense. 

History:    En.  94-3-106  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-3-106. 

Cross-References  Escape,  45-7-306. 

Definition   of  "correctional  institution".  Stop  and  frisk,  46-5-401,  46-5-402. 

45-2-101.  Method  of  arrest,  46-6-104. 

Resisting  arrest,  45-7-301. 

45-3-107.  Use  of  force  by  parent,  guardian,  or  teacher.  A  parent  or 
an  authorized  agent  of  any  parent  or  a  guardian,  master,  or  teacher  is  justi- 
fied in  the  use  of  such  force  as  is  reasonable  and  necessary  to  restrain  or  cor- 
rect his  child,  ward,  apprentice,  or  pupil. 

History:    En.  94-3-107  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-3-107. 

Cross-References  Assault,  45-5-201  through  45-5-204. 

Homicide,  45-5-102  through  45-5-105. 
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45-3-108  CRIMES 


322 


45-3-108.  Use  of  force  in  resisting  arrest.  A  person  is  not  authorized 
to  use  force  to  resist  an  arrest  which  he  knows  is  being  made  either  by  a 
peace  officer  or  by  a  private  person  summoned  and  directed  by  a  peace  officer 
to  make  the  arrest,  even  if  he  believes  that  the  arrest  is  unlawful  and  the 
arrest  in  fact  is  unlawful. 

History:    En.  94-3-108  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-3-108. 

Cross-References  Method  of  arrest,  46-6-104. 

Use  of  force  in  defense  of  person,  45-3-102.  Manner  of  arrest  without  a  warrant  46-6-106 

Resisting  arrest,  45-7-301. 

45-3-109.  Execution  of  death  sentence.  A  person  who  puts  a  person 
to  death  pursuant  to  a  sentence  of  a  court  of  competent  jurisdiction  is  justi- 
fied if  he  acts  in  accordance  with  the  sentence  pronounced  and  the  law  pre- 
scribing the  procedure  for  execution  of  a  death  sentence. 

History:    En.  94-3-109  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-3-109;  amd.  Sec.  3,  Ch. 

Cross-References  Execution  of  death,  46-19-103. 

Death  penalty,  46-18-301  through  46-18-310. 

45-3-110  through  45-3-114  reserved. 

45-3-115.     Affirmative  defense.   A  defense  of  justifiable  use  of  force 
based  on  the  provisions  of  this  part  is  an  affirmative  defense. 
History:    En.  94-3-112  by  Sec.  1,  Ch.  513,  L.  1973;  R.C.M.  1947,  94-3-112. 

Cross-References 

Defendant  presumed  innocent  —  reasonable 
doubt,  46-16-601. 
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FAMILY  LAW  ADULT  UNITS 


Unit :   Domestic  Relations 

Lesson  No.  4;   The  Criminal  Justice  Process 

Need: 

No  one  wishes  to  be  taken  through  the  criminal  justice 
process.  But  even  though  a  person  may  never  be  part  of 
the  process,  everyone  should  have  an  understanding  of  how 
the  process  works  to  enable  us  to  help  maintain  an 
adequate  system  of  justice  for  everyone. 


References ; 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law;  A  Course 
In  Practical  Law,  (2nd  Ed.),  West  Publishing  Company, 
St.  Paul,  Minnesota. 

Montana  Codes  Annotated 


Lesson  Objectives: 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to: 

a.  Describe  how  a  lawful  arrest  is  made. 

b.  Describe  how  a  lawful  search  is  carried  out. 

c.  Describe  how  a  person  is  lawfully  interrogated. 

Interest  Approach: 

Discuss   the   question,  "Do  school   authorities   have   the 
right  to  search  student  lockers"? 


Lecture/Discussion 
The  arrest. 


Procedure  &  Content 


A.  The  person  suspected  of  a  crime 
is  taken  into  custody  in  one  of 
two  ways: 

1.  Warrant. 

a)  A  court  order  that  com- 
mands a  person  to  be  taken 
into  custody. 
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Lecture/Discussion 


Procedure  &  Content 


b)  May  be  obtained  by  filing 
a  complaint  before  a  judge 
or  justice  of  the  peace. 

c)  The  complaint  is  generally 
filed  by  the  victim  or  a 
police  officer. 

d)  Person  making  the  complaint 
must  swear  to  the  facts  and 
circumstances . 

e)  If  the  judge  feels  there  is 
probable  cause,  a  warrant 
will  be  issued. 

2.  There  are  times  when  the 
police  do  not  have  time  to 
establish  probable  cause  or 
reasonable  belief  that  the 
crime  was  committed  (war- 
rantless) . 

a)  The  arrest  may  be  made  on 
less  evidence  than  needed 
at  the  trial. 

b)  Example:  an  officer  sees  a 
person  leaving  a  bank 
waving  a  gun. 

c)  There  is  no  exact  formula 
for  probable  cause.  Judge- 
ment must  be  used. 

d)  In  all  cases,  probable 
cause  requires  more  than  a 
mere  suspicion  or  hunch. 
There  must  be  some  facts 
that  a  person  arrested  has 
committed  a  crime. 

3.  A  police  officer  may  stop  and 
question  an  individual  if  he/ 
she  reasonably  suspects  a 
person  is  involved  in  a  crime. 

a)  May  ask  for  identification. 

b)  May  ask  for  an  explanation 
of  behavior. 

c)  If  a  person  refuses  to  an- 
swer it  may  result  in 
further  detention. 

d)  If  an  officer  suspects 
him/her  of  being  armed,  the 
officer  may  stop  and  frisk 
(pat  down)  the  suspect  for 
weapons . 
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Lecture/Discussion  Procedure  &  content 

4.  An  officer  may  use  physical 
force . 

a)  The  force  used  must  be  nec- 
cessary  and  reasonable. 

b)  A  civil  action  for  damages 
may  be  brought  against  an 
officer  if  too  much  force 
is  used. 

c)  A  police  officer  is,  how- 
ever, never  liable  for 
false  arrest  simply  because 
the  person  did  not  commit 
the  crime. 

d)  It  must  be  shown  that  an 
officer  acted  with 
malice  before  he/she  can 
be  cited  for  false 
arrest . 

5.  Review  the  overhead  entitled, 
"What  to  Do  If  Arrested". 

After  a  person  is  arrested,    A.  Searches  with  a  warrant, 
then  comes  the  search. 

1.  This  is  a  court  order  obtained 
from  a  judge. 

2.  The  warrant  is  issued  on  the 
basis  of  facts  presented  that 
show  justification  for  the 
search.   The  sworn  statement 
is  called  an  affidavit. 

3.  The  warrant  must  specify  the 
person  or  places  to  be 
searched  and  what  can  be 
seized . 

4.  Once  issued,  the  warrant  must 
be  used  within  a  specified 
period  of  time. 

5.  Generally,  the  search  must 
be  made  in  during  daylight 
unless  otherwise  specified. 

6.  The  search  warrant  does  not 
authorize  a  general  search. 
(e.g.  you  would  not  look  for 
a  TV  in  a  desk  drawer). 
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Lecture/Discussion 


Procedure  &  Content 


B.  Legal  searches  can  be  conducted 
without  a  warrant;  such  include: 

1.  A  search  incidental  to  a  law- 
ful arrest. 

a)  Most  common  exception  to 
a  warrant. 

b)  It  allows  the  police  to 
search  a  lawfully  arrested 
person  and  the  immediate 
area  for  weapons  and  other 
evidence  that  might  be 
destroyed. 

2.  Stop  and  frisk. 

a)  A  person  is  behaving  sus- 
picously . 

b)  This  search  helps  protect 
officers  and  bystanders 
from  persons  who  may  be 
carrying  concealed  weapons. 

3.  Consent. 

a)  The  person  voluntarily 
agrees  to  a  search. 

b)  A  person  can  agree  to  have 
only  his/her  belongings  or 
property  searched. 

c)  An  exception  may  be  a 
parent  allowing  a  child's 
property  to  be  searched. 

4.  Plain  view. 

a)  An  object  connected  to  the 
crime  can  be  seized  if  it 
is  in  plain  view  from  where 
the  officer  has  a  right  to 
be. 

b)  If  an  officer  issues  a 
speeding  ticket,  he  may 
seize  the  gun  on  the  front 
seat  without  a  warrant. 

5.  Hot  pursuit. 

a)  If  the  officer  is  running 
after  a  suspect  who  enters 
a  building,  he  need  not 
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Lecture/Discussion 


Procedure  &  Content 


have  a  search  warrant  to 
enter  the  building, 
b)  The  officer  can  also  seize 
relevant  evidence  while 
in  hot  pursuit  of  a 
felon. 

Vehicle  search. 

a)  The  officer  has  reason  to 
believe  the  car  is  carrying 
contraband . 

b)  To  stop  a  vehicle  the 
officer  must  have  prob- 
able cause. 


Now  comes  the  interrogation 
and  possible  confessions. 


7.  Emergency  situations. 

a)  Searching  building  based  on 
a  bomb  threat. 

b)  They  smell  smoke  coming  out 
of  a  building. 

c)  In  such  cases  there  is  not 
time  to  obtain  a  warrant. 

8.  Border  and  airport  searches. 

a)  Customs  agents  may  examine 
baggage  and  the  personal 
belongings  of  persons  en- 
tering the  country. 

b)  All  carry  on  luggage  can 
be  searched  without  a 
warrant . 

After  an  arrest,  it  is  standard 
practice  to  question  or  interro- 
gate the  one  accused.   Police 
must  give  the  "Miranda  warn- 
ing" before  questioning  the 
suspect . 

1.  The  5th  amendment  does  provide 
citizens  with  a  "privilege 
against  self-incrimination". 

a)  A  person  cannot  be  forced 
to  testify  against  them- 
selves . 

b)  The  6th  amendment  gives 
the  person  the  right  to 
have  an  attorney. 
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Lecture/Discussion 


Procedure  &  Content 


c)  Police  are  now  required  to 
inform  persons  accused  of  a 
crime  of  the  rights  before 
the  questioning  begins 
(Miranda  warning). 

d)  Not  reading  a  suspect  his/ 
her  rights  does  not  affect 
the  validity  of  the  arrest. 

e)  The  police  have  to  read  the 
suspect's  rights  only  if 
they  want  to  use  the  state- 
ments as  evidence. 


Application ; 


Select  some  students  to  role  play  a  situation  in  which  a 
crime  has  been  committed,  the  arrest  is  being  made  and  the 
suspect  is  being  booked  for  the  crime.  Those  involved 
should  research  the  process  through  a  local  law 
enforcement  agency  to  be  certain  they  are  doing  things 
correctly. 


Vocabulary  List  and  Terms: 

arrest 
warrant 

probable  cause 
affidavit 
contraband 
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X        WHAT  TO  DO  IF  X 

1          ARRESTED!  X 

^f  1.   DON'T  STRUGGLE  WITH  THE  POLICE.   Avoid  fighting  or  • 

_^^         swearing,  even  if  you  know  the  police  have  made  a  -i^»- 

"^^        mistake.   Resisting  arrest  and  assaulting  a  police  "^ 

_^         officer  are  usually  separate  crimes  that  you  can  be  _^i 

"•fl^        charged  with  even  when  you've  done  nothing  else  "^p" 

A          wrong.  *^ 

'  2.   Give  your  name,  address,  and  phone  number  to  the  ' 

.^1.         police.   Otherwise,  KEEP  QUIET.   Don't  discuss  A 

T          your  case  with  anyone  at  this  point  and  don't  T 

X         sign  any  statements  about  your  case.  _^^ 

*  3.   You  may  be  searched,  photographed,  and  fingerprinted.  *^ 

-1^^        Notice  carefully  what  is  done  but  don't  resist.   If  "^^T 

^                       any  personal  property  is  taken  from  you,  ask  for  J 

.^k.        a  written  receipt.  '*4p' 

A.  4.   As  soon  as  possible  after  you  get  to  the  police  JL 

'^'                       station,  CALL  A  TRUSTED  RELATIVE  OR  FRIEND.   Tell  "^r" 

»          this  person  where  you  are,  what  you've  been  charged  ^ 

•^^^^                    with,  and  what  your  bail  or  bond  is  (if  you  know).  t^ 

.^|h  5.   WHEN  YOU'RE  ARRESTED  ON  A  MINOR  OFFENSE,  you  may,  .^g^ 

T          in  some  places,  be  released  without  having  to  put  T 

^L^                    up  any  money  (this  is  called  an  unsecured  bond  or  ^^ 

"^*"         a  citation  release).   If  you  don't  qualify  for  a  X^ 

4          citation  release,  you  may  have  to  put  up  some  money  4^ 

-•►"        before  release  (this  is  called  posting  a  cash  bond  ^Bh 

^         or  collateral) .   Ask  for  a  receipt  for  the  money.  . 

^T  6.   WHEN  YOU'RE  ARRESTED  FOR  A  SERIOUS  MISDEMEANOR  OR  T 

_^L          FELONY,  you  won't  be  released  immediately.   Ask  the  hAh 

""^^         friend  or  relative  you  have  called  to  get  a  lawyer  "^If" 

1^         for  you.   If  you  can't  afford  a  lawyer,  the  court  ^ 

"^B^        will  appoint  one  for  you  at  the  initial  appearance.  "^r 

-ifl|K  7.   Before  you  leave  the  police  station,  be  sure  to  find  "4^ 

T          out  when  you're  due  in  court.   NEVER  BE  LATE  OR  MISS  T 

_^^         A  COURT  APPEARANCE.   If  you  don't  show  up  in  court  _^X^ 

"^^         at  the  assigned  time,  a  warrant  will  be  issued  for  T 

1          your  rearrest.  1 

I  8.   DON'T  TALK  ABOUT  YOUR  CASE  WITH  ANYONE  EXCEPT  YOUR  I 

-ifl|H         LAWYER.   Be  honest  with  your  lawyer  or  he/she  will  hh^ 

▼^         have  trouble  helping  you.   Ask  that  your  lawyer  be  ' 

^        p.esent  at  ...  lineups  ana  interrogation  sessions.  ^ 
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MIRANDA  WARNING 


EXPANDED  MIRANDA   WARNING 
WAIVER  FORM 


Place   

Date  _ 


Time 


Before  we  ask  you  any  questions,  you  must  un- 
derstand your  rights. 

1.  You  have  the  right  to  remain  silent. 

2.  Anything  you  say  can  be  used  against  you  in 
court. 

3.  You  have  the  right  to  talk  to  a  lawyer  for 
advice  before  we  ask  you  any  questions  and 
to  have  him  with  you  during  questioning. 

4.  If  you  cannot  afford  a  lawyer,  one  will  be 
appointed  for  you  before  any  questioning  if 
you  wish. 

If  you  decide  to  answer  questions  now  without 
a  lawyer  oresent.  vou  will  still  have  the  right  to 
stop  answering  at  any  time.  You  also  have  the 
right  to  stop  answering  at  any  time  until  you  talk 
to  a  lawyer. 

A  lawyer  will  be  provided  for  you,  if  you  wish 
one,  by  the  District  Court  Judge. 

Waiver  of  Rights,  I  have  read  this  statement  of 
my  rights  and  I  understand  what  my  rights  are.  I 
am  willing  to  make  a  statement  and  answer  ques- 
tions. I  do  not  want  a  lawyer  at  this  time.  I  under- 
stand and  know  what  1  am  doing.  No  promises  or 
threats  have  been  made  to  me  and  no  pressure  or 
coercion  of  any  kind  has  been  used  against  me. 


Signed 

Witness  

Witness  
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Part  1 
Legality  and  Admissibility 

Part  Cross-References  Powers  of  Game  Wardens  —  search  and 

Search   of  student   rooms   at   university,      arrest,  87-1-506. 
20-25-513. 

46-5-101.  Searches  and  seizures  —  when  authorized.  A  search  of 
a  person,  object,  or  place  may  be  made  and  instruments,  articles,  or  things 
may  be  seized  in  accordance  with  the  provisions  of  this  chapter  when  the 
search  is  made: 

(1)  as  an  incident  to  a  lawful  arrest; 

(2)  with  the  consent  of  the  accused  or  of  any  other  person  who  is  lawfully 
in  possession  of  the  object  or  place  to  be  searched  or  who  is  believed  upon 
reasonable  cause  to  be  in  such  lawful  possession  by  the  person  making  the 
search; 

(3)  by  the  authority  of  a  valid  search  warrant; 

(4)  under  the  authority  and  within  the  scope  of  a  right  of  lawful  inspec- 
tion granted  by  law. 

History:    En.  95-701  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947.  95-701. 

Cro88-Reference8 

Unreasonable  searches  and  seizures  prohib- 
ited, Art.  II,  sec.  11,  Mont.  Const. 

46-5-102.  Scope  of  search  incident  to  arrest.  When  a  lawful  arrest  is 
effected,  a  peace  officer  may  reasonably  search  the  person  arrested  and  the 
area  within  such  person's  immediate  presence  for  the  purpose  of: 

(1)  protecting  the  officer  from  attack; 

(2)  preventing  the  person  from  escaping; 
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415  SEARCH  AND  SEIZURE  46-5-202 

(3)  discovering  and  seizing  the  fruits  of  the  crime;  or 

(4)  discovering  and  seizing  any  persons,  instruments,  articles,  or  things 
which  may  have  been  used  in  the  commission  of  or  which  may  constitute  evi- 
dence of  the  offense. 

History:    En.  95-702  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-702. 

46-5-103.  When  search  and  seizure  not  illegal.  No  search  and 
seizure,  whether  with  or  without  warrant,  shall  be  held  to  be  illegal  as  to  a 
defendant  if: 

(1)  the  defendant  has  disclaimed  any  right  to  or  interest  in  the  place  or 
object  searched  or  the  instruments,  articles,  or  things  seized; 

(2)  no  right  of  the  defendant  has  been  infringed  by  the  search  and  seizure; 
or 

(3)  any  irregularities  in  the  proceedings  do  not  affect  the  substantial  rights 
of  the  accused. 

History:    En.  95-717  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-717. 

46-5-104.  Admissibility  in  other  proceedings.  Instruments,  articles, 
or  things  lawfully  seized  are  admissible  as  evidence  upon  any  prosecution  or 
proceeding  whether  or  not  the  prosecution  or  proceeding  is  for  the  offense  in 
connection  with  which  the  search  was  originally  made. 

History:    En.  95-718  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-718. 

Part  2 
Search  Warrants 

46-5-201.     Search  warrant  defined.  A  "search  warrant"  is  an  order: 

(1)  in  writing; 

(2)  in  the  name  of  the  state; 

(3)  signed  by  a  judge; 

(4)  particularly  describing  the  thing,  place,  or  person  to  be  searched  and 
the  instruments,  articles,  or  things  to  be  seized; 

(5)  directed  to  a  peace  officer  commanding  him  to  search  for  personal 

property  and  bring  it  before  the  judge. 

History:  En.  95-703  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-703;  amd.  Sec.  2,  Ch.  116, 
L.  1979. 

46-5-202.  Grounds  for  search  warrant.  (1)  Any  judge  may  issue  a 
search  warrant  upon  the  written  or  telephonic  application  of  any  person, 
made  under  oath  or  affirmation  before  the  judge,  which: 

(a)  states  that  an  offense  has  been  committed; 

(b)  states  facts  sufficient  to  show  probable  cause  for  issuance  of  the 
warrant; 

(c)  particularly  describes  the  place,  things,  or  persons  to  be  searched;  and 

(d)  particularly  describes  the  things  to  be  seized. 

(2)  Whenever  the  application  is  made  by  telephone,  the  applicant's  tele- 
phonic oath  or  affirmation  is  considered  to  have  been  made  before  the  judge, 
and  the  sworn  or  affirmed  telephonic  testimony  must  be  electronically 
recorded  by  the  judge  on  a  recording  device  in  the  custody  of  the  judge  when 
the  application  is  made.  The  recording  must  be  retained  in  the  court  records 
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Part  4 
Arrest  by  a  Peace  Officer 

Part  Cross-References  Powers  of  Game  Wardens  —  search  and 

Duty  of  Police  Chief  to  arrest.  7-32-4105.  arrest,  87-1-506. 

Offenses  for  which  patrolmen  can  make 
arresU,  44-1-1001. 

46-6-401.     Circumstances  in  which  a  peace  officer  makes  arrests. 

(1)  A  peace  officer  may  arrest  a  person  when: 

(a)  he  has  a  warrant  commanding  that  such  person  be  arrested; 

(b)  he  believes  on  reasonable  grounds  that  a  warrant  for  the  person's 
arrest  has  been  issued  in  this  state; 

(c)  he  believes  on  reasonable  grounds  that  a  felony  warrant  for  the  per- 
son's arrest  has  been  issued  in  another  jurisdiction;  or 

(d)  he  believes  on  reasonable  grounds  that  the  person  is  committing  an 
offense  or  that  the  person  has  committed  an  offense  and  the  existing  circum- 
stances require  his  immediate  arrest. 

(2)  A  peace  officer  may  arrest  a  person  anywhere,  including  his  place  of 
residence,  if  the  peace  officer  has  probable  cause  to  believe  the  person  is  com- 
mitting or  has  committed  domestic  abuse  or  aggravated  assault  against  a 
family  member  or  household  member  even  though  the  offense  did  not  take 
place  in  the  presence  of  the  peace  officer.  A  summons  of  a  peace  officer  to 
a  place  of  residence  by  a  family  or  household  member  constitutes  an  exigent 
circumstance  for  making  an  arrest.  Arrest  is  the  preferred  response  in  domes- 
tic abuse  cases  involving  injury  to  the  victim,  use  or  threatened  use  of  a 
weapon,  violation  of  a  restraining  order,  or  other  imminent  danger  to  the 
victim. 

History:  En.  95-608  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sup.  Ct.  Ord.  11450-2-3-4,  Oct.  10, 
1968,  eff.  Dec.  1,  1968;  R.C.M.  1947,  95-608;  amd.  Sec.  5,  Ch.  700,  L.  1985. 

Cross-References  Criminal  offense  of  domestic  abuse,  45-5-206. 

Reserve  and  auxiliary  officers,  7-32-201. 

46-6-402.  Assisting  a  peace  officer.  (1)  A  peace  officer  making  a 
lawful  arrest  may  command  the  aid  of  persons  18  years  of  age  or  older. 

(2)  A  person  commanded  to  aid  a  peace  officer  shall  have  the  same 
authority  to  arrest  as  that  officer. 

(3)  A  person  commanded  to  aid  a  peace  officer  in  making  an  arrest  shall 
not  be  civilly  liable  for  any  reasonable  conduct  in  aid  of  the  officer. 

History:  En.  95-609  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  60,  Ch.  535,  L.  1975;  R.C.M.  1947, 
95-609. 

Cross-References 

Failure  to  aid  a  peace  officer,  45-7-304. 

46-6-403.  Release  by  officer  of  person  arrested.  A  peace  officer  hav- 
ing custody  of  a  person  arrested  without  a  warrant  is  authorized  to  release 
the  person  without  requiring  him  to  appear  before  a  court  when  the  officer 
is  satisfied  that  there  are  no  grounds  for  criminal  complaint  against  the 
person  arrested. 

History:    En.  95-610  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947.  95-610. 
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46-6-404.  Notice  to  appear.  (1)  Whenever  a  peace  officer  is  authorized 
to  arrest  a  person  without  a  warrant,  he  may  instead  issue  to  such  person  a 
notice  to  appear. 

(2)  The  notice  shall: 

(a)  be  in  writing; 

(b)  state  the  name  of  the  person  and  his  address,  if  known; 

(c)  set  forth  the  nature  of  the  offense; 

(d)  be  signed  by  the  officer  issuing  the  notice;  and 

(e)  direct  the  person  to  appear  before  a  court  at  a  certain  time  and  place. 

(3)  Upon  failure  of  the  person  to  appear,  a  summons  or  warrant  of  arrest 
may  issue. 

History:    En.  95-614  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-614. 

46-6-405  through  46-6-410  reserved. 

46-6-411.  Close  pursuit  —  arrest  by  officers  of  another  state  — 
procedure.  (1)  Any  peace  officer  of  another  state  of  the  United  States  who 
enters  this  state  in  close  pursuit  and  continues  within  this  state  in  such  close 
pursuit  of  a  person  in  order  to  arrest  him  shall  have  the  same  authority  to 
arrest  and  hold  in  custody  such  person  as  peace  officers  of  this  state  have  to 
arrest  and  hold  in  custody  a  person  on  the  ground  that  he  has  committed  a 
crime  in  this  state. 

(2)  If  an  arrest  is  made  in  this  state  by  an  officer  of  another  state  in 
accordance  with  the  provisions  of  subsection  (1),  he  shall  without  unnecessary 
delay  take  the  person  arrested  before  a  judge  of  a  court  of  record,  who  shall 
conduct  a  hearing  for  the  sole  purpose  of  determining  if  the  arrest  was  in 
accordance  with  the  provisions  of  subsection  (1)  and  not  of  determining  the 
guilt  or  innocence  of  the  arrested  person.  If  the  judge  determines  that  the 
arrest  was  in  accordance  with  such  provisions,  he  shall  commit  the  person 
arrested  to  the  custody  of  the  officer  making  the  arrest,  who  shall  without 
unnecessary  delay  take  him  to  the  state  from  which  he  fled.  If  the  judge 
determines  that  the  arrest  was  unlawful,  he  shall  discharge  the  person 
arrested. 

(3)  Subsection  (1)  shall  not  be  construed  so  as  to  make  unlawful  any 
arrest  in  this  state  which  would  otherwise  be  lawful. 

(4)  For  the  purpose  of  this  section,  the  word  "state"  shall  include  the  Dis- 
trict of  Columbia. 

(5)  This  section  may  be  cited  as  the  "Uniform  Act  on  Close  Pursuit". 
History:    En.  95-619  by  Sec.  1,  Cb.  196,  L.  1967;  R.C.M.  1947,  95-619(part). 

46-6-412.  Arrest  by  officer  of  the  United  States  customs  service 
or  immigration  and  naturalization  service.  An  officer  of  the  United 
States  customs  service  or  immigration  and  naturalization  service  may  make 
an  arrest  without  a  warrant  if  the  officer  is  on  duty  and  one  or  more  of  the 
following  situations  exist: 

(1)  A  person  commits  or  attempts  to  commit  an  offense  in  the  officer's 
presence. 

(2)  The  officer  believes  on  reasonable  grounds  that  the  person  is  commit- 
ting an  offense  or  that  the  person  committed  an  offense  and  the  circum- 
stances require  his  immediate  arrest. 
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(3)  The  officer  believes  on  reasonable  grounds  that  a  warrant  for  the  per- 
son's arrest  has  been  issued  in  this  state. 

(4)  The  officer  believes  on  reasonable  grounds  that  a  felony  warrant  for 
the  person's  arrest  has  been  issued  in  another  jurisdiction. 

History:    En.  Sec.  1,  Ch.  107,  L.  1983. 

Cro88-References 

Sovereignty  and  jurisdiction  of  the  state, 
2-1-102. 

46-6-413  through  46-6-420  reserved. 

46-6-421.  Written  report  when  no  arrest  made  in  domestic  vio- 
lence situation.  When  a  peace  officer  is  called  to  the  scene  of  a  reported 
incident  of  domestic  violence  but  he  does  not  make  an  arrest,  he  shall  file  a 
written  report  with  the  officer  commanding  the  law  enforcement  agency 
employing  him,  setting  forth  the  reason  or  reasons  for  his  decision. 

History:    En.  Sec.  2,  Ch.  700,  L.  1985. 

Cross- References 

Criminal  offense  of  domestic  abuse,  45-5-206. 

46-6-422.  Notice  of  rights  to  victim  upon  arrest  in  domestic  vio- 
lence situation.  Whenever  a  peace  officer  arrests  a  person  for  domestic 
abuse,  as  defined  in  45-5-206,  if  the  victim  is  present,  the  officer  shall  advise 
the  victim  of  the  availability  of  a  shelter  or  other  services  in  the  community 
and  give  the  victim  immediate  notice  of  any  legal  rights  and  remedies  avail- 
able. The  notice  must  include  furnishing  the  victim  with  a  copy  of  the  follow- 
ing statement: 

"IF  YOU  ARE  THE  VICTIM  OF  DOMESTIC  ABUSE,  the  county  attor- 
ney's office  can  file  criminal  charges  against  your  abuser.  You  have  the  right 
to  go  to  court  and  file  a  petition  requesting  any  of  the  following  orders  for 
relief: 

(1)  an  order  restraining  your  abuser  from  abusing  you; 

(2)  an  order  directing  your  abuser  to  leave  your  household; 

(3)  an  order  preventing  your  abuser  from  transferring  any  property  except 
in  the  usual  course  of  business; 

(4)  an  order  awarding  you  or  the  other  parent  custody  of  or  visitation 
with  a  minor  child  or  children; 

(5)  an  order  restraining  your  abuser  from  molesting  or  interfering  with 
minor  children  in  your  custody;  or 

(6)  an  order  directing  the  party  not  granted  custody  to  pay  support  of 
minor  children  or  to  pay  support  of  the  other  party  if  there  is  a  legal  obh- 
gation  to  do  so". 

History:    En.  Sec.  3,  Ch.  700,  L.  1985. 

Part  5 
Arrest  by  a  Private  Person 

46-6-501.  Definitions.  As  used  in  this  part,  the  following  definitions 
apply: 
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(1)  "Concealment"  means  any  act  or  deception  done  purposely  or  know- 
ingly upon  or  outside  the  premises  of  a  wholesale  or  retail  store  or  other  mer- 
cantile establishment  with  the  intent  to  deprive  the  merchant  of  all  or  part 
of  the  value  of  the  merchandise.  The  following  acts  or  deceptive  conduct  shall 
be  prima  facie  evidence  of  concealment: 

(a)  concealing  merchandise  upon  the  person  or  in  a  container  or  otherwise 
removing  such  merchandise  from  full  view  while  upon  the  premises; 

(b)  removing,  changing,  or  altering  any  price  tag; 

(c)  transferring  or  moving  any  merchandise  upon  the  premises  to  obtain 
a  lower  price  than  the  merchandise  was  offered  for  sale  by  the  merchant;  or 

(d)  abandoning  or  disposing  of  any  merchandise  in  such  a  manner  that 
the  merchant  will  be  deprived  of  all  or  part  of  the  value  of  the  merchandise; 

(2)  "Shoplifting"  means  the  theft  of  any  goods  offered  for  sale  by  a  whole- 
sale or  retail  store  or  other  mercantile  establishment. 

History:    En.  95-611.1  by  Sec.  1,  Ch.  274,  L.  1974;  R.C.M.  1947,  95-611.1. 

Cross-References  — 

Control  of  shoplifting,  7-32-4303. 

46-6-502.  When  arrest  by  private  person  authorized.  A  private 
person  may  arrest  another  when: 

(1)  he  believes  on  reasonable  grounds  that  an  offense  is  being  committed 
or  attempted  in  his  presence; 

(2)  a  felony  has  in  fact  been  committed  and  he  believes  on  reasonable 
grounds  that  the  person  arrested  has  committed  it;  or 

(3)  he  is  a  merchant,  as  defined  in  30-11-301,  and  has  probable  cause  to 
believe  the  other  is  shoplifting  in  the  merchant's  store. 

History:  En.  95-611  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  3,  Ch.  274,  L.  1974;  R.C.M.  1947 
95-61  l{part).  ' 

Cross-References 

Limitation  on  arrest  authority  of  auxiliary 
officer,  7-32-233. 

46-6-503.     Restrictions  on  arrest  by  merchant  —  liability.  (1)  A 

merchant  acting  under  46-6-502  may  stop  and  temporarily  detain  the  sus- 
pected shoplifter.  The  merchant  in  such  event: 

(a)  shall  promptly  inform  the  person  that  the  stop  is  for  investigation  of 
shoplifting  and  that  upon  completion  of  the  investigation  the  person  will  be 
released  or  turned  over  to  the  custody  of  a  peace  officer; 

(b)  may  demand  of  the  person  his  name  and  his  present  or  last  address 
and  may  question  the  person  in  a  reasonable  manner  for  the  purpose  of  ascer- 
taining whether  or  not  such  person  is  guilty  of  shoplifting; 

(c)  may  take  into  possession  any  merchandise  for  which  the  purchase 
price  has  not  been  paid  and  which  is  in  the  possession  of  the  person  or  has 
been  concealed  from  full  view;  and 

(d)  may  place  the  person  under  arrest  or  request  the  person  to  remain  on 
the  premises  until  a  peace  officer  arrives. 

(2)  Any  stop,  detention,  questioning,  or  recovery  of  merchandise  under 
46-6-502(3)  and  this  section  shall  be  done  in  a  reasonable  manner  and  time. 
Unless  evidence  of  concealment  is  obvious  and  apparent  to  the  merchant, 
46-6-502  and  this  section  shall  not  authorize  a  search  of  the  detained  person 
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FAMILY  LAW  ADULT  UNITS 


Unit :   Domestic  Relations 

Lesson  No.  5;   What  Happens  Before  a  Trial? 

Need: 

One  can  observe  a  lot  of  courtroom  drama  on  TV.  Many 
things  take  place  before  the  case  ever  reaches  the 
courtroom.  Often  it  is  a  rather  lengthy  process  but  an 
extremely  important  one.  Pretrial  activities  are  critical 
for  both  sides  in  the  case. 

References ; 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law;   A  Course 
in  Practical  Law,  (2nd  Ed.),  West  Publishing  Company, 
St.  Paul,  Minnesota. 

Montana  Codes  Annotated 


Lesson  Objectives; 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to; 

a.  Describe  what   takes   place  during  the  booking   and  initial 
appearance  of  a  person  who  has  been  arrested. 

b.  Describe  the  circumstance  associated  with  obtaining  bail. 

c.  List  and  describe  the  action  that  may  or  may  not  take  place 
prior  to  the  trial. 

d.  Describe  what  takes  place  in  a  plea  bargaining  situation. 


Interest  Approach: 

Ask  the  members  of  the  class  to  describe  what  they  think 
will  happen  to  them  if  they  are  ever  arrested  for 
committing  a  crime. 


Lecture/Discussion 


Procedure  &  Content 


What  takes  place  at  the 
booking  of  an  accused 
person . 


A.  The  arrested  person  is  normally 
taken  to  the  police  station  for 
booking . 
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Lecture /Discussion 


Procedure  &  Content 


1.  A  formal  process  of  making 
a  police  record  of  the 
arrest. 

2.  The  accused  is  usually  finger- 
printed and  photographed. 

3.  Under  certain  situations 
fingernail  clippings,  hand- 
writing specimens,  blood, 
or  bodily  fluid  samples  may 
be  obtained  with  a  search 
warrant . 

4.  As  soon  as  practical  after 
the  arrest  and  booking,  the 
accused  must  appear  before 
a  judicial  officer. 

5.  The  judge  or  justice  of  the 
peace  will  explain  the  de- 
fendant's rights  and  advise 
him/her  of  charges. 

6.  An  attorney  may  be  obtained 
or  may  be  appointed  if  the 
defendant  is  found  to  be 
indigent . 

7.  In  case  of  a  misdemeanor: 

a)  The  defendant  will  be  asked 
to  enter  a  plea  of  guilty 
or  not  guilty. 

b)  The  judge  may  also  set 
bail . 

8.  In  a  case  of  felony: 

a)  The  initial  appearance  is 
known  as  the  initial 
arraignment  in  J.  P. 
Court . 

b)  A  plea  is  not  entered  until 
later  at  the  felony 
arraignment  in  District 
Court . 

B.  Some  important  decisions  are  made 
at  the  initial  appearance. 

1.  Will  the  defendant  be  released 
from  custody. 
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2.  If  released,  under  what  con- 
ditions . 

Under  certain  conditions      A.  The  bail  process  allows  an  ar- 
a  person  may  get  out  rested  person  to  put  up  a  certain 

of  custody  on  bail.  amount  of  money  or  property. 

1.  The  purpose  of  bail  is  to 
assure  that  the  defendant  will 
return  for  trial. 

2.  Bail  is  recognized  in  all  but 
the  most  serious  cases. 

3.  Bail  is  paid  directly  to  the 
court . 

4.  Bonding  companies  may  put  up 
money  for  an  exchange  fee  or 
a  percent  of  the  total  bond. 

5.  If  the  defendant  does  not  re- 
turn, the  court  keeps  the 
money . 

6.  The  8th  amendment  prevents 
courts  from  charging  excessive 
bail . 

7.  If  a  person  lacks  bail  money, 
they  may  be  let  out  on  per- 
sonal recognizance  or  personal 
bond.   The  defendant  must 
promise  to  show  up  for  trial. 

8.  Factors  considered  before  a 
person  is  released  on  his  per- 
sonal recognizance. 

a)  Nature  and  circumstance  of 
the  offense. 

b)  The  accused's  family  and 
community  ties. 

c)  Financial  resources. 

d)  Employment  background. 

e)  Prior  criminal  record. 

There  may  be  a  number  of        A.  During  these  hearings  the 
preliminary  hearings.  defendant  has  the  right  to: 

1.  Have  an  attorney  present. 
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Lecture/Discussion 


Procedure  &  Content 


2.  To  cross-examine  prosecution 
witnesses  . 

3.  Call  witnesses  in  his/her 
favor . 

B.  In  the  event  the  judge  finds  no 
probable  cause,  the  defendant  may 
be  released. 

C.  Many  states  are  now  using  the 
grand  jury  indictment  process 
for  cases  to  be  tried  in  the 
state  court.   Montana  does 
not . 

D.  Other  states  simply  bring  the 
defendant  to  trial  follow- 
ing a  preliminary  hearing. 

E.  Felony  arraignment  and  pleas. 

1.  Once  arrested,  the  defendant 
must  appear  in  court  to  enter 
a  plea. 

2.  If  the  defendant  pleads 
not  guilty,  the  judge 
sets  a  trial  date.   If  the 
defendant  pleads  guilty, 
the  judge  sets  a  sentencing 
date. 


Following  the  preliminary 
hearing  comes  the  pretrial 
motions . 


3.  The  defendant  has  a  choice  be- 
tween a  jury  trial  and  a  trial 
before  the  judge. 

4.  A  Nolo  Contendre  plea   may 
also  be  entered.   In  this 
case,  the  defendant  does  not 
plead  guilty  but  does  con- 
test the  charges.   Such  a 
plea  cannot  be  used  as  evi- 
dence in  a  later  civil  trial 
for  damages  based  on  the 
same  set  of  facts. 

A.  One  of  the  most  important  pre- 
liminary proceedings.  After  the 
arraigning  the  defendant  may  make 
a: 
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Lecture/Discussion 


Procedure  &  Content 


1.  Motion  for  discovery  of  evi- 
dence . 

a)  To  examine  in  the  posses- 
sion of  the  prosecutor. 

b)  This  would  be  done  before 
the  trial. 

2.  Motion  for  a  continuance. 

a)  More  time  to  prepare  for 
the  case. 


Did  you  know  that  a  great 
majority  of  the  criminal 
cases  never  go  to  trial? 


3.  Motion  for  change  of  venue. 

a)  Request  to  change  location 
of  trial. 

b)  Community  hostility,  for 
the  convenience  of  wit- 
nesses, or  other  reasons. 

4.  Motion  to  suppress  evidence. 

a)  Evidence  may  have  been 
obtained  illegally. 

b)  The  defense  attorney  may 
try  to  exclude  evidence  ob- 
tained as  the  result  of  an 
unreasonable  police  search. 

c)  A  favorable  ruling  by  the 
judge  is  of  great  impor- 
tance to  the  defendant 
and  to  the  state. 

d)  The  case  may  have  to  be 
dropped  because  of  insuf- 
ficient evidence. 

e)  The  motion  itself  is  de- 
signed to  protect  a  persons 
constitutional  rights. 

Plea  Bargaining:  Negotiations  in 
criminal  case  between  a  prosecu- 
tor and  a  defendant  and  his/her 
attorney  in  which  a  guilty  plea 
is  exchanged  for  a  lesser  sen- 
tence . 
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Lecture/Discussion 


Procedure  &  Content 


Review  the  pre-trial 
process. 


2.  Generally,  the  defendant 
pleads  guilty  to  a  less 
serious  charge. 

3.  The  process  also  saves  the 
government  the  time  and  cost 
of  a  public  trial. 

4.  The  defendant  often  receives 
a  lighter  sentence  than  if 
he/she  had  gone  through  a 
jury  trial. 

5.  Plea  bargaining  is  very  con- 
troversial . 

a)  May  allow  dangerous  cri- 
minals to  get  off  with  a 
light  sentence. 

b)  Others  feel  the  government 
should  be  forced  to  prove 
guilt. 

c)  Some  feel  it  is  unfair  to 
the  accused  if  the  prosecu- 
tion has  a  weak  case. 

A.  Use  OH-1,  entitled  "The  Steps  in 
the  Pretrial  Process",  to  review 
the  lesson. 


Application; 


Many  people  suggest  our  bail  system  is  too  lenient  because 
many  crimes  are  committed  while  a  person  is  free  on  bail. 
Divide  the  class  into  two  groups.  Assign  one  group  to 
defend  the  practice  and  a  second  group  to  argue  that  more 
restriction  should  be  added  to  the  bail  process. 

Also,  have  the  class  discuss  and  prepare  a  list  of  the 
advantages  and  disadvantages  of  the  plea  bargaining 
process.  Have  them  bring  in  some  examples  from  current 
magazines  and  papers. 


Ih 


Vocabulary  List  and  Terms: 

bail  plea  bargain 

arraignment  booking 

Nolo  Contendre  evidence 

indigent  continuance 

venue 

personal  recognizance/own  recognizance 
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CURRENT  MONTANA  CODES 


Part  1 
Definition  and  Availability  of  Bail 

46-9-101.  Definition  and  purpose.  "Bail"  is  the  security  given  for  the 
primary  purpose  of  insuring  the  presence  of  the  defendant  in  a  pending  crimi- 
nal proceeding. 

History:  En.  95-1101  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1101;  amd.  Sec.  1,  Ch. 
692,  L.  1985. 

Cross-References  City  Court  jurisdiction  —  concurrent  with 

District  Court  jurisdiction,  Art.  VII,  sec.  4,      Justices' Courts,  3-11-102. 

Mont.  Const.  City  Court  jurisdiction  —  exclusive,  3- 11  - 1 03. 

Justice  Court  jurisdiction,  Art.  VII,  sec.  5,  Classification  of  criminal  offenses  for  purpose 

Mont.  Const.;  Title  3,  ch.  10,  part  3.  of  determining  court's  jurisdiction,  45-1-201. 

Criminal  jurisdiction  of  City  Courts,  46-2-203. 

46-9-102.  Bailable  offenses.  (1)  All  persons  shall  be  bailable  before 
conviction,  except  when  death  is  a  possible  punishment  for  the  offense 
charged  and  the  proof  is  evident  or  the  presumption  great  that  the  person  is 
guilty  of  the  offense  charged. 

(2)  On  the  hearing  of  an  application  for  admission  to  bail  made  before  or 
after  indictment  or  information  for  a  capital  offense,  the  burden  of  showing 
that  the  proof  is  evident  or  the  presumption  great  that  the  defendant  is  guilty 
of  the  offense  is  on  the  state. 

History:    En.  95-1108  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1108. 

Cross-References  Duty  of  judge  to  admit  defendant  to  bail  in 

Bailable  offenses.  Art.  II,  sec.  21,  Mont.       accordance  with  law,  46-7-102. 
Const. 
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46-9-103.  Bail  pending  sentence  or  appeal.  (1)  (a)  A  person  intend- 
ing to  appeal  from  a  judgment  imposing  a  fine  only  or  from  any  judgment 
rendered  by  a  justice's  or  city  court  must  be  admitted  to  bail. 

(b)  A  person  found  guilty  of  an  offense  and  awaiting  imposition  or  execu- 
tion of  sentence  or  a  person  found  guilty  of  an  offense  and  sentenced  to  a 
term  of  imprisonment  who  has  filed  an  appeal  may  be  admitted  to  bail  only 
if  the  judge  finds  that  the  person  is  not  likely  to  flee  and  does  not  pose  a  dan- 
ger to  the  safety  of  any  other  person  or  the  community. 

(2)  A  person  found  guilty  of  the  offense  of  deliberate  homicide  is  pre- 
sumed to  pose  a  danger  to  the  safety  of  the  community,  which  presumption 
is  rebuttable. 

History:  En.  95-1109  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1109;  amd.  Sec.  1,  Ch. 
207,  L.  1979;  amd.  Sec.  2,  Ch.  692,  L.  1985. 

46-9-104.  Bail  on  a  new  trial.  If  the  judgment  of  conviction  is 
reversed  and  the  cause  remanded  for  a  new  trial,  the  trial  court  may  order 
that  the  bail  stand  pending  such  trial  or  substitute,  reduce,  or  increase  bail. 

History:  En.  95-1119  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  12,  Ch.  184,  L.  1977;  R.C.M. 
1947,95-1119. 

46-9-105  through  46-9-110  reserved. 

46-9-111.  Release  on  own  recognizance.  Any  person  in  custody,  if 
otherwise  eligible  for  bail,  may  be  released  on  his  personal  recognizance  sub- 
ject to  such  conditions  as  the  court  may  reasonably  prescribe  to  assure  his 
appearance  when  required.  Any  person  released  as  herein  provided  shall  be 
fuUy  apprised  by  the  court  of  the  penalty  provided  for  failure  to  comply  with 
the  terms  of  his  recognizance. 

History:    En.  95-1106  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1106. 

Part  2 
Bail  —  General  Procedural  Provisions 

46-9-201.  Who  may  admit  to  bail.  Any  judge  may  admit  any  defen- 
dant properly  appearing  before  him  in  such  proceeding  to  bail.  When  bound 
over  to  any  court  or  judge  having  jurisdiction  of  the  offense  charged,  bail  shall 
be  continued  provided  the  court  or  judge  having  jurisdiction  may  increase, 
reduce,  or  substitute  bail.  On  appeal,  any  judge  before  whom  the  trial  was  had 
or  any  judge  having  the  power  to  issue  a  writ  of  habeas  corpus  may  admit 
the  defendant  to  bail. 

History:    En.  95-1102  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1 102(a). 

46-9-202.  Giving  bail  before  another  court  or  judge.  The  defendant, 
when  arrested  for  a  bailable  offense,  must  be  taken  without  unnecessary  delay 
before  the  nearest  or  most  accessible  judge  in  order  that  bail  may  be  fixed. 
If  the  defendant  is  brought  before  a  judge  other  than  the  court  in  which  the 
charge  is  pending,  the  judge  must  establish  and  accept  bail  and  set  the  time 
for  the  appearance  of  the  defendant  in  the  court  in  which  the  charge  is  pend- 
ing. Upon  acceptance  of  bail,  the  judge  must  deliver  the  bail  without  delay  to 
the  court  in  which  the  charge  is  pending. 

History:    En.  95-1105  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1105. 


78 
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46-9-203.  Report  to  county  attorney  concerning  drug  users.  A  city 
judge,  judge  of  a  municipal  court,  or  justice  of  the  peace  shall  report  immedi- 
ately to  the  county  attorney  of  the  county  wherein  his  court  is  located  any 
knowledge  or  information  acquired  by  him  in  a  trial  of  a  cause  or  hearing 
before  him,  which  knowledge  or  information  shows  or  tends  to  show  that  any 
person  is  a  drug  user  or  drug  addict.  If  such  person  is  under  arrest  or  lib- 
erated on  bail  at  the  time  the  knowledge  or  information  is  acquired,  such 
person  may  not  be  liberated,  if  under  arrest,  or  the  bail  discharged  by  the 
judge  or  justice  of  the  peace  until  the  report  is  made  to  the  county  attorney. 

History:  En.  Sec.  10,  Ch.  202,  L.  1921;  re-en.  Sec.  3198,  R.C.M.  1921;  re-en.  Sec.  3198, 
R.C.M.  1935;  R.C.M.  1947,  66-1520;  amd.  Sec.  6,  Ch.  116,  L.  1979. 

46-9-204.     Discharge  of  defendant.  Upon  allowance  and  acceptance  of 
bail  the  defendant,  if  he  is  in  custody,  must  be  discharged. 
History:    En.  95-1102  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1102(b). 

46-9-205.  Surrender  of  defendant.  (1)  (a)  At  any  time  before  the  for- 
feiture of  bail,  the  defendant  may  surrender  himself  to  the  officer  to  whose 
custody  he  was  committed  at  the  time  of  giving  bail. 

(b)  At  any  time  before  the  forfeiture  of  bail,  the  sureties  or  surety  com- 
pany may  surrender  the  defendant  to  the  officer  to  whose  custody  he  was 
committed  and  for  this  purpose  may  themselves  arrest  the  defendant  or  by 
written  authority  endorsed  on  a  certified  copy  of  the  undertaking  may 
empower  any  person  of  suitable  age  and  discretion  to  do  so. 

(2)  The  officer  must  detain  the  defendant  in  his  custody  as  upon  commit- 
ment and  shall  file  a  certificate  in  the  court  having  jurisdiction  of  the  defen- 
dant acknowledging  the  surrender.  Such  court  may  then  order  the  bail 
exonerated. 

History:    En.  95-1115  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1115. 


Part  3 
The  Amount  of  Bail 

46-9-301.  Determining  the  amount  of  bail.  In  all  cases  that  bail  is 
determined  to  be  necessary,  bail  must  be  reasonable  in  amount  and  the 
amount  shall  be: 

(1)  sufficient  to  ensure  the  presence  of  the  defendant  in  a  pending  crimi- 
nal proceeding; 

(2)  sufficient  to  assure  compliance  with  the  conditions  set  forth  in  the 
bail; 

(3)  sufficient  to  protect  any  person  from  bodily  injury; 

(4)  not  oppressive; 

(5)  commensurate  with  the  nature  of  the  offense  charged; 

(6)  considerate  of  the  financial  ability  of  the  accused; 

(7)  considerate  of  the  defendant's  prior  record; 

(8)  considerate  of  the  length  of  time  the  defendant  has  resided  in  the 
community  and  of  his  ties  to  the  community; 

(9)  considerate  of  the  defendant's  family  relationships  and  ties; 

(10)  considerate  of  the  defendant's  employment  status;  and 
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(11)  sufficient  to  include  the  charge  imposed  in  46-18-236. 
History:    En.  95-1110  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1110;  amd.  Sec.  3,  Ch. 
692,  L.  1985;  amd.  Sec.  2,  Ch.  17,  Sp.  L.  June  1986. 

Cross-References 

Excessive  bail  prohibited,  Art.   II,  sec.  22, 
Mont.  Const. 

46-9-302.  Bail  schedule  for  minor  offenses  —  acceptance  by 
peace  officer.  (1)  A  justice  of  the  peace  or  city  judge  may,  in  his  discretion, 
establish  and  post  a  schedule  of  cash  bail  for  offenses,  except  for  offenses 
amounting  to  felonies  and  the  offense  of  domestic  abuse. 

(2)  A  peace  officer  may  accept  bail  in  behalf  of  the  justice  of  the  peace 
or  city  judge  in  accordance  with  the  schedule.  In  the  event  the  peace  officer 
accepts  bail,  he  shall  give  a  signed  receipt  to  the  offender  setting  forth  the 
bail  received.  The  peace  officer  shall  then  deliver  the  bail  to  the  justice  of  the 
peace  or  city  judge  before  whom  the  offender  is  to  appear,  and  the  justice  of 
the  peace  or  city  judge  shall  give  a  receipt  to  the  peace  officer  for  the  bail 
delivered. 

History:  En.  95-1103  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1103;  amd.  Sec.  6,  Ch. 
700,  L.  1985. 

Cross-References  Procedure  for  acceptance  of  bail  by  patrol- 

Duty  of  patrolman  to  accept  bail,  44-1-1101.  man,  44-1-1102. 

Criminal  offense  of  domestic  abuse,  45-5-206. 

46-9-303.    Bail  set  in  warrant  —  acceptance  by  peace  officer.  A 

peace  officer  may  accept  cash  bail  in  behalf  of  a  judge  whenever  the  warrant 
of  arrest  specifies  the  amount  of  bail.  Whenever  a  peace  officer  accepts  bail, 
he  shall  give  a  signed  receipt  to  the  offender  setting  forth  the  bail  received. 
The  peace  officer  shall  then  deliver  the  bail  to  the  justice  of  the  peace  or  city 
judge  before  whom  the  offender  is  to  appear,  and  the  justice  of  the  peace  or 
city  judge  shall  give  a  receipt  to  the  peace  officer  for  the  bail  delivered. 

History:  En.  95-1104  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  10,  Ch.  184,  L.  1977;  R.C.M. 
1947,  95-1104. 

Cross-References 

Warrant  of  arrest  may  specify  bail,  46-6-202. 

46-9-304  through  46-9-310  reserved. 

46-9-311.    Reduction,  increase,  revocation,  or  substitution  of  bail. 

(1)  Upon  application  by  the  state  or  the  defendant,  the  court  before  which  the 
proceeding  is  pending  may  increase  or  reduce  the  amount  of  bail,  substitute 
one  bail  for  another,  alter  the  conditions  of  the  bail,  or  revoke  bail. 

(2)  Reasonable  notice  of  such  application  must  be  given  to  the  opposing 
parties  or  their  attorneys  by  the  applicant. 

History:  En.  95-1111  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1111;  amd.  Sec.  7,  Ch. 
116,  L.  1979. 


Part  4 
Furnishing  Bail 

46-9-401.     How  bail  furnished.  Bail  may  be  furnished  by  the  defendant 
in  any  of  the  following  ways: 
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(1)  by  a  deposit  with  the  clerk  of  the  court  of  an  amount  equal  to  the 
required  bail  of  cash,  stocks,  or  bonds  or  any  combination  thereof  approved 
by  the  judge; 

(2)  by  real  estate  situated  in  this  state  with  unencumbered  equity  not 
exempt  owned  by  the  accused  or  sureties  worth  double  the  amount  of  bail; 

(3)  by  written  undertaking  executed  by  the  defendant  and  by  two  suffi- 
cient sureties;  or 

(4)  by  a  commercial  surety  bond  executed  by  the  defendant  and  by  a  qual- 
ified agent  for  and  on  behalf  of  such  surety  company. 

History:    En.  95-1112  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1112. 

46-9-402.    Persons  prohibited  from  furnishing  bail  security.  No 

attorney-at-law  and  no  official  authorized  to  admit  another  to  bail  shall  act 
as  surety  or  furnish  bail. 
History:    En.  95-1120  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1120. 

Cross-References 

Attorney  not  to  become  surety  on  bond, 
37-61-419. 

46-9-403.  Qualifying  property  as  bail.  (1)  If  the  bail  is  stock  or  bonds 
or  both,  the  accused  or  sureties  shall  file  a  sworn  schedule  which  must  con- 
tain a  list  of  the  stocks  and  bonds  deposited  describing  each  in  sufficient 
detail  that  it  may  be  identified,  the  market  value  of  each  stock  or  bond,  and 
the  total  market  value  of  the  stocks  and  bonds  listed. 

(2)  (a)  If  the  bail  is  real  estate,  the  accused  or  sureties  shall  file  a  sworn 
schedule  which  must  contain  a  legal  description  of  the  real  estate,  a  descrip- 
tion of  any  and  all  encumbrances  on  the  real  estate  including  the  amount  of 
each  and  the  holder  thereof,  and  the  market  value  of  the  unencumbered 
equity  owned  by  the  affiant. 

(b)  A  certified  copy  of  the  schedule  of  real  estate  must  be  filed  immedi- 
ately by  the  court  in  the  office  of  the  clerk  and  recorder  of  the  county  in 
which  the  property  is  situated,  and  the  state  has  a  lien  on  such  real  estate 
from  the  time  the  copy  is  filed.  The  clerk  and  recorder  shall  enter,  index,  and 
record  the  schedule  without  requiring  any  fee. 

(3)  If  the  bail  is  a  written  undertaking  with  sureties,  each  surety  must  be 
a  resident  or  freeholder  within  the  state.  Each  surety  must  be  worth  the 
amount  specified  in  the  undertaking,  exclusive  of  property  exempt  from 
execution,  but  the  court  or  magistrate  on  taking  bail  may  allow  more  than 
two  sureties  to  justify  severally  in  amounts  less  than  that  expressed  in  the 
undertaking  if  the  whole  justification  is  equivalent  to  that  of  sufficient  bail. 

(4)  If  the  bail  is  a  commercial  surety  bond,  it  may  be  executed  by  any 
domestic  or  foreign  surety  company  which  is  qualified  to  transact  surety  busi- 
ness in  this  state. 

History':  En.  95-1113  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sup.  Ct.  Ord.  11450-2-3-4,  Oct.  10, 
1968,  eff.  Dec.  1,  1968;  R.C.M.  1947,  95-1113;  amd.  Sec.  8,  Ch.  116,  L.  1979. 

Cross-References 

Suretyship,  Title  28,  ch.  11 ,  part  4. 

46-9-404.  Justifying  the  bail.  The  sureties  must  in  all  cases  justify  by 
sworn  affidavit  that  they  each  possess  the  qualifications  provided  in  46-9-403. 
The  court  may  further  examine  the  sufficiency  of  the  bail,  upon  oath,  in  such 
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manner  as  it  may  deem  proper.  In  all  cases  the  state  may  challenge  the  bail 
or  the  sufficiency  of  the  sureties. 
History:    En.  95-1114  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1114. 

46-9-405  through  46-9-410  reserved. 

46-9-411.    Definition  of  guaranteed  arrest  bond  certificate.  The 

term  "guaranteed  arrest  bond  certificate"  means  any  printed  card  or  other 
certificate  which: 

(1)  is  issued  by  an  automobile  club  or  association  or  insurance  company 
to  any  of  its  members  or  insureds;  and 

(2)  is  signed  by  the  member  or  insured  and  contains  a  printed  statement 
that  the  automobile  club,  automobile  association,  or  insurance  company  and 
a  surety  company  or  an  insurance  company  authorized  to  transact  both  auto- 
mobile liability  insurance  and  surety  business  in  the  state  of  Montana: 

(a)  guarantee  the  appearance  of  the  person  whose  signature  appears  on 
the  card  or  certificate;  and 

(b)  will,  in  the  event  of  the  failure  of  the  person  to  appear  in  court  at  the 
time  of  trial,  pay  any  fine  or  forfeiture  imposed  on  the  person  in  an  amount 
not  exceeding  $100. 

History:  En.  95-1121  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  13,  Ch.  184,  L.  1977;  R.CM 
1947,95-1121(3). 

Cro8S-Reference8  Suretyship,  Title  33,  ch.  26. 

Surety  insuraoce,  33-1-211. 

46-9-412.     Sureties  for  guaranteed  arrest  bond  certificates.  (1)  A 

domestic  or  foreign  surety  company  which  has  qualified  to  transact  surety 
business  in  this  state  may  in  any  year  become  surety  in  an  amount  not 
exceeding  $100  with  respect  to  any  guaranteed  arrest  bond  certificates  issued 
in  such  year  by  an  automobile  club  or  association  or  by  an  insurance  company 
authorized  to  write  automobile  liability  insurance  within  this  state  by  filing 
with  the  commissioner  of  insurance  an  undertaking  thus  to  become  surety. 

(2)  The  undertaking  shall  be  in  a  form  to  be  prescribed  by  the  commis- 
sioner and  shall  state  the  following: 

(a)  '  the  name  and  address  of  the  automobile  clubs,  automobile  associations, 
or  insurance  companies  which  issued  the  guaranteed  arrest  bond  certificates 
with  respect  to  which  the  surety  company  undertakes  to  be  surety;  and 

(b)  the  unqualified  obligation  of  the  surety  company  to  pay  the  fine  or 

forfeiture  in  an  amount  not  exceeding  $100  of  any  person  who,  after  posting 

a  guaranteed  arrest  bond  certificate  with  respect  to  which  the  surety  company 

has  undertaken  to  be  surety,  fails  to  make  the  appearance  to  guarantee  which 

the  guaranteed  arrest  bond  certificate  was  posted. 

History:  En.  95-1121  by  Sec  1,  Ch.  196,  L.  1967;  amd.  Sec.  13,  Ch.  184,  L.  1977;  RCM 
1947,  95-1121(1),  (2). 

Cross-References  Suretyship,  Title  33,  ch.  26. 

Surety  insurance,  33-1-211. 

46-9-413.  Certification  of  sureties  to  courts  —  withdrawal  as 
surety.  (1)  The  commissioner  of  insurance  shall  certify  to  each  justice  of  the 
peace,   city  magistrate,  and  district  judge  the  names  of  surety  companies 
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which  have  become  sureties  with  respect  to  guaranteed  arrest  bond  certifi- 
cates and  shedl  likewise  immediately  notify  such  official  upon  the  withdrawal 
of  such  company  as  surety. 

(2)  No  such  withdrawal  by  any  company  shall  be  effective  for  30  days 
after  the  filing  thereof  with  the  state  insurance  commissioner. 

History:    En.  95-1123  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1123. 

46-9-414.  Motor  vehicle  violations  —  certificates  accepted  in  lieu 
of  cash.  A  guaranteed  arrest  bond  certificate  with  respect  to  which  a  surety 
company  has  become  surety  or  a  guaranteed  arrest  bond  certificate  issued  by 
an  insurance  company  authorized  to  transact  both  automobile  liability  insur- 
ance and  surety  business  within  this  state  as  provided  in  46-9-411  and 
46-9-412  shall,  when  posted  by  the  person  whose  signature  appears  thereon, 
be  accepted  in  lieu  of  cash  bail  in  an  amount  not  exceeding  $100  as  a  bail 
bond  to  guarantee  the  appearance  of  the  person  in  any  court,  including 
municipal  courts,  in  this  state  at  such  time  as  may  be  required  by  the  court 
when  the  person  was  arrested  for  violation  of  a  motor  vehicle  law  of  this  state 
or  ordinance  of  a  municipality  in  this  state  (except  for  the  offense  of  driving 
while  intoxicated  or  for  any  felony)  committed  prior  to  the  date  of  expiration 
shown  on  the  guaranteed  arrest  bond  certificate.  A  guaranteed  arrest  bond 
certificate  posted  as  a  bail  bond  in  a  court  in  this  state  is  subject  to  the  same 
forfeiture  and  enforcement  provisions  as  bail  bonds  posted  in  criminal  cases, 
and  a  guaranteed  arrest  bond  certificate  posted  as  a  bail  bond  in  a  municipal 
court  in  this  state  is  subject  to  the  forfeiture  and  enforcement  provisions  of 
the  chapter  or  ordinance  of  the  particular  municipality  pertaining  to  bail 
bonds  posted. 

History:  En.  95-1122  by  Sec.  1,  Ch.  196,  L.  1967;  arad.  Sec.  14,  Cb.  184,  L.  1977;  R.C.M. 
1947,  95-1122. 

Part  5 
Conditions  of  Bail  —  Violation  Thereof 

Part  Cross-References 

Bail-jumping,  45-7-308. 

46-9-501.  Form  of  conditions  of  bail.  (1)  If  a  person  is  admitted  to 
bail,  the  conditions  of  bail  shall  be: 

(a)  that  he  will  appear  to  answer  in  the  court  having  jurisdiction  on  a  day 
certain  and  thereafter  as  ordered  by  the  court  until  discharged  on  final  order 
of  the  court  and  will  not  depart  from  this  state  without  leave;  and 

(b)  any  other  conditions  that  the  court  may  reasonably  prescribe  to  assure 
his  appearance  as  required  and  to  protect  any  person  from  bodily  injury, 
including  but  not  limited  to  a  condition  that  the  person  admitted  to  bail: 

(i)  remain  in  the  custody  of  a  designated  person  who  agrees  to  supervise 
him  and  to  report  any  violation  of  a  release  condition  to  the  court,  if  the  des- 
ignated person  is  reasonably  able  to  assure  the  court  that  the  person  will 
appear  as  required; 

(ii)  maintain  employment  or,  if  unemployed,  actively  seek  employment; 

(iii)  maintain  or  commence  an  educational  program; 

(iv)  abide  by  specified  restrictions  on  travel; 
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(v)  avoid  all  contact  with  an  alleged  victim  of  the  crime  or  limit  contact 
with  a  potential  witness  who  may  testify  concerning  the  offense,  except  that 
contact  which  is  necessary  to  the  preparation  of  the  defense; 

(vi)  report  on  a  regular  basis  to  a  designated  law  enforcement  agency  or 
other  pretrial  services  agency; 

(vii)  comply  with  a  specified  curfew; 

(viii)  refrain  from  possessing  a  firearm,  destructive  device,  or  other  danger- 
ous weapon; 

(ix)  refrain  from  the  use  of  alcohol  or  a  dangerous  drug  without  a  prescrip- 
tion from  a  licensed  medical  practitioner; 

(x)  undergo  available  medical  or  psychiatric  treatment,  including  treat- 
ment for  drug  or  alcohol  dependency,  and  remain  in  a  specified  institution  if 
required  for  that  purpose. 

(2)  The  judge  may  at  any  time  amend  his  order  to  impose  additional  or 
different  conditions  of  release. 

(3)  If  the  defendant  is  admitted  to  bail  after  conviction,  the  conditions  of 
bail,  in  addition  to  those  set  forth  in  subsection  (1),  shall  be  that: 

(a)  he  will  duly  prosecute  his  appeal;  and 

(b)  if  the  judgment  is  affirmed  or  the  cause  reversed  and  remanded  for  a 
new  trial,  he  will  forthwith  surrender  to  the  officer  from  whose  custody  he 
was  bailed. 

History:  En.  95-1118  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  11,  Ch.  184,  L.  1977;  R.C.M. 
1947,  95-1118;  amd.  Sec.  4,  Ch.  692.  L.  1985. 

46-9-502.  Conditions  performed  —  bail  discharged.  When  the  con- 
ditions of  bail  have  been  performed  and  the  accused  has  been  discharged  from 
his  obligations  in  the  cause,  the  court  shall  return  to  him  or  his  sureties  the 
deposit  of  any  cash,  stocks,  or  bonds.  If  the  bail  is  real  estate,  the  court  shall 
notify  in  writing  the  county  clerk  and  recorder  and  the  lien  of  the  bail  bond 
on  the  real  estate  shall  be  discharged.  If  the  bail  is  a  written  undertaking  or 
a  commercial  surety  bond,  it  shall  be  discharged  and  the  sureties  exonerated. 

History:  En.  95-1116  by  Sec.  1.  Ch.  196,  L.  1967;  amd.  Sup.  Ct.  Ord.  11450-2-3-4,  Oct.  10, 
1968,  eff.  Dec.  1,  1968;  R.C.M.  1947,  95-1116(a). 

46-9-503.  Conditions  not  performed  —  forfeiture.  (1)  If  the  accused 
does  not  comply  with  the  conditions  of  the  bail  bond,  the  court  having  juris- 
diction shall  enter  an  order  declaring  the  bail  to  be  forfeited. 

(2)  If  such  forfeiture  is  declared  by  a  district  court,  notice  of  such  order 
of  forfeiture  shall  be  mailed  forthwith  by  the  clerk  of  the  court  to  the  accused 
and  his  sureties  at  their  last  known  address. 

(3)  If  at  any  time  within  30  days  after  the  forfeiture  the  defendant  or  his 
bail  appear  and  satisfactorily  excuse  his  negligence  or  failure  to  comply  with 
the  conditions  of  the  bail,  the  court,  in  its  discretion,  may  direct  the  forfeiture 
of  the  bail  to  be  discharged  upon  such  terms  as  may  be  just. 

(4)  If  such  forfeiture  is  declared  by  a  district  court  and  if  the  forfeiture 

is  not  discharged  as  provided  in  this  section,  the  court  shall  enter  judgment 

for  the  state  against  the  accused  and  his  sureties  for  the  amount  of  the  bail 

and  costs  of  the  proceedings. 

History:  En.  95-1116  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sup.  Ct  Ord.  11450-2-3-4,  Oct.  10, 
1968,  eff.  Dec.  1,  1968;  R.C.M.  1947,  95-1 116(b),  (c). 
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Cross-References  Forfeiture  of  bail,  46-30-305. 

Disposition   of  bail   forfeited   for   traffic 
offenses,  20-7-505. 

46-9-504.  Procedure  on  forfeiture  —  restitution.  (1)  Unless  restitu- 
tion is  ordered  as  provided  for  in  subsection  (2),  the  court  having  jurisdiction 
shall  proceed  with  the  disposition  of  forfeited  bail  as  follows: 

(a)  If  judgment  be  rendered  or  the  forfeiture  not  discharged  and  the 
defendant  has  deposited  money  as  bail,  the  court  with  whom  it  is  deposited 
must,  immediately  after  receiving  notice  of  said  judgment  or  order  of  forfei- 
ture, pay  over  the  money  deposited  to  the  treasury  of  the  city  or  county 
wherein  the  bail  was  taken. 

(b)  When  judgment  is  entered  in  favor  of  the  state  or  the  order  of  forfei- 
ture is  not  discharged  on  any  bail,  execution  may  be  issued  forthwith  for  levy 
on  stocks  or  bonds  deposited  with  the  court  or  upon  the  real  estate  described 
in  the  bail  schedule.  Such  stocks,  bonds,  smd  real  estate  shall  be  sold  in  the 
same  manner  as  in  execution  sales  in  civil  actions.  The  proceeds  of  such  sale 
shall  be  used  to  satisfy  all  court  costs  and  prior  encumbrances,  if  any,  and 
from  the  balance  a  sufficient  sum  to  satisfy  the  judgment  or  forfeiture  shall 
be  paid  into  the  treasury  of  the  city  or  county  wherein  the  bail  bond  was 
taken.  The  balance  shall  be  returned  to  the  owner.  The  real  estate  so  sold 
may  be  redeemed  in  the  same  manner  as  real  estate  may  be  redeemed  after 
execution  sales  in  civil  actions. 

(c)  When  judgment  is  entered  in  favor  of  the  state  and  against  the  sure- 
ties or  the  surety  company  or  when  the  forfeiture  has  not  been  discharged, 
execution  may  be  issued  against  the  sureties  or  the  surety  company  in  the 
same  manner  as  executions  in  civil  actions. 

(2)  If  the  court  enters  a  judgment  declaring  bail  to  be  forfeited  or  if  the 
order  of  forfeiture  is  not  discharged,  the  court  having  jurisdiction  may  order 
the  bail  forfeited  to  be  paid  as  restitution  to  any  victim  of  the  offense  for 
which  the  court  has  received  bail.  Whenever  the  court  believes  that  restitution 
may  be  proper,  the  court  shall  order  a  hearing  for  the  purpose  of  considering 
the  nature  and  extent  of  the  victim's  pecuniary  loss  as  defined  in  46-18-243. 
If  the  court  finds  that  restitution  is  appropriate,  the  court  shall  order  restitu- 
tion in  an  amount  not  exceeding  the  amount  of  the  victim's  complaint  or  the 
amount  of  the  victim's  pecuniary  loss.  An  order  to  require  restitution  is  a 
judgment  against  the  defendant  and  his  sureties,  and  the  court  may  order  the 
restitution  to  be  made  by  payment  of  money  deposited  as  bail.  Any  balance 
of  the  bail  money  must  be  disposed  of  in  the  same  manner  as  provided  in 
subsection  (1).  Provided  no  such  determination  or  decision  under  this  subsec- 
tion shall  be  admissible  as  evidence  in  any  other  civil  action,  nor  shall  it  be 
res  judicata  in  any  other  civil  action. 

History:  En.  95-1117  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1117;  amd.  Sec.  1,  Ch. 
132,  L.  1985. 

Cross-References  Redemption  of  real  property  after  execution 

Execution,  Title  25,  ch.  13  and  14.  sale,  Title  25,  ch.  13,  part  8. 

Execution  sale.  Title  25,  ch.  13,  part  7. 

46-9-505.    Issuance  of  arrest  warrant  —  redetermining  bail.  (1) 

Upon  failure  to  comply  with  any  condition  of  a  bail  or  recognizance,  the  court 
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having  jurisdiction  at  the  time  of  such  failure  may,  in  addition  to  any  other 
action  provided  by  law,  issue  a  warrant  for  the  arrest  of  the  person  at  liberty 
on  bail  or  on  his  own  recognizance. 

(2)  On  verified  application  by  the  state  setting  forth  facts  or  circum- 
stances constituting  a  breach  or  threatened  breach  of  any  of  the  conditions 
of  the  bail  or  a  threat  or  an  attempt  to  influence  the  pending  proceeding,  the 
court  may  issue  a  warrant  for  the  arrest  of  the  defendant. 

(3)  Upon  the  arrest,  the  defendant  shall  be  brought  before  the  court  with- 
out unnecessary  delay  and  the  court  shall  conduct  a  hearing  and  determine 
bail  in  accordance  with  46-9-311. 

History.    En.  95-1107  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1107. 


CHAPTER   12 

ARRAIGNMENT  OF  DEFENDANT 

Part   1  —  General  Provisions 

46-12-101.  Arraignment  defined. 

46-12-102.  Place  of  arraignment. 

46-12-103.  Presence  of  defendant. 

46-12-104.  Bringing  defendant  into  court. 

46-12-105.  Joint  defendants. 

Part  2  —  Procedure  on  Arraignment 

46-12-201.  General  rules  of  procedure  for  arraignment. 

46-12-202.  Court  to  advise  defendant  of  his  rights  and  the  charges. 

46-12-203.  Time  allowed  to  answer. 

46-12-204.  The  plea  —  plea  bargains. 

46-12-205.  Record  of  arraignment. 

46-12-206.  Irregularity  of  arraignment. 


Chapter  Cross-References 

Rights  of  accused.  Art.  II,  sec.  24,  Mont. 
Const. 

Part  1 
General  Provisions 

46-12-101.    Arraignment  deHned.  "Arraignment"  is  the  formal  act  of 
calling  the  defendant  into  open  court  to  answer  the  charge  against  him. 
History:    En.  95-1601  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1601. 

46-12-102.  Place  of  arraignment.  The  defendant  shall  be  arraigned  in 
the  court  in  which  the  indictment,  information,  or  complaint  is  filed  unless 
before  arraignment  the  cause  has  been  removed  to  another  court,  in  which 
case  he  shall  be  arraigned  in  that  court. 

History:    En.  95-1602  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1602. 

46-12-103.  Presence  of  defendant.  If  the  offense  charged  is  a  felony, 
the  defendant  must  be  personally  present  for  arraignment.  If  the  offense 
charged  is  a  misdemeanor,  he  may  appear  by  counsel. 

History:    En.  95-1603  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1603. 
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46-12-104.    Bringing  defendant  into  court.  The  court  may  direct  any 

official  who  has  custody  of  the  defendant  to  bring  him  before  the  court  to  be 

arraigned. 
History:    En.  95-1604  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947.  95-1604. 

46-12-105.     Joint  defendants.  Defendants  who  are  jointly  charged  may 
be  arraigned  separately  or  together  in  the  discretion  of  the  court. 
History:    En.  95-1605  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1605. 

Part  2 
Procedure  on  Arraignment 

46-12-201.    General    rules    of   procedure    for    arraignment.    The 

arraignment  in  any  court  in  this  state  must  be  conducted  in  the  following 
manner: 

(1)  The  arraignment  must  be  in  open  court. 

(2)  The  court  must  inquire  of  the  defendant  or  his  counsel  the  defendant's 
true  name,  and  if  the  defendant's  true  name  be  given  as  any  other  than  that 
used  in  the  charge,  the  court  must  order  the  defendant's  name  to  be  substi- 
tuted for  the  name  under  which  he  is  charged.  The  subsequent  proceedings 
must  be  conducted  with  the  defendant  charged  under  that  name,  but  in  the 
discretion  of  the  court,  the  defendant  may  also  be  referred  to  by  the  name 
by  which  he  was  first  charged. 

(3)  The  court  must  determine  whether  the  defendant  is  under  any  disabil- 
ity which  would  prevent  the  court  in  its  discretion  from  proceeding  with  the 
arraignment.  The  arraignment  may  be  continued  until  such  time  as  the  court 
determines  the  defendant  is  able  to  proceed. 

History:    En.  95-1606  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1606(a),  (b),  (c). 

46-12-202.  Court  to  advise  defendant  of  his  rights  and  the 
charges.  (1)  The  defendant  shall  be  advised  by  the  court  as  follows: 

(a)  of  the  nature  of  the  crime  charged  against  him; 

(b)  of  the  punishment  as  set  forth  by  statute  for  the  crime  charged; 

(c)  if  the  defendant  intends  to  enter  into  a  plea  bargain  agreement: 
(i)     that  under  46-12-204,  the  court  is  not  bound  by  such  agreements; 

(ii)  that  under  46-12-204,  if  the  court  does  not  impose  the  sentence  recom- 
mended by  the  prosecution  pursuant  to  a  plea  agreement,  the  court  is  not 
required  to  allow  the  defendant  to  withdraw  a  plea  of  guilty; 

(iii)  that  criminal  sentencing  is  governed  by  Title  46,  chapter  18;  and 
(iv)  that  the  defendant  and  his  counsel  should  carefully  review  Title  46, 
chapter  18,  and  consider  the  most  severe  sentence  that  can  be  imposed  for 
a  particular  crime; 

(d)  if  the  defendant  appears  for  arraignment  without  counsel,  of  his  right 
to  counsel  and  of  his  right  to  assigned  counsel  if  he  is  unable  to  employ  coun- 
sel. If  counsel  is  or  has  been  waived  by  the  defendant,  the  court  shall  ascer- 
tain if  the  waiver  is  or  was  voluntary  before  proceeding. 

(e)  of  the  time  prescribed  by  statute  to  enter  a  plea; 

(0     of  his  right  to  secure  bail  to  release  him  from  custody. 

(2)     The  court,  or  the  clerk  or  county  attorney  under  its  direction,  must: 
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(a)  deliver  to  the  defendant  a  true  copy  of  the  indictment,  information,  or 
complaint,  including  the  endorsements  thereon  and  the  list  of  witnesses  when 
required; 

(b)  read  the  indictment,  information,  or  complaint  to  the  defendant  unless 
the  defendant  or  his  counsel  waives  such  reading;  and 

(c)  ask  him  whether  he  pleads  guilty  or  not  guilty  to  the  indictment,  infor- 
mation, or  complaint. 

History:  En.  95-1606  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1606(part);  amd.  Sec.  1, 
Ch.  606,  L.  1985. 

Cross-References  Court  to  advise  defendant  of  rights  —  extra- 

Duty  of  court  to  advise  at  initial  appearance,      dition  proceedings,  46-30-217. 
46-7-102. 

46-12-203.  Time  allowed  to  answer.  If  on  the  arraignment  the  defen- 
dant requires  it,  he  must  be  allowed  a  reasonable  time,  not  less  than  1  day, 
to  answer  or  otherwise  plead  to  the  indictment,  information,  or  complaint. 
The  answer  may  include  appropriate  pretrial  motions. 

History:    En.  95-1607  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1607. 

Cross-References 

Defendant's  right  to  reasonable  time  for  pre- 
paration of  trial  after  plea,  46-16-106. 

46-12-204.  The  plea  —  plea  bargains.  (1)  The  defendant  shall  enter 
a  plea  of  guilty  or  not  guilty  to  the  indictment,  information,  or  complaint.  If 
the  defendant  refuses  to  plead  to  the  indictment,  information,  or  complaint, 
a  plea  of  not  guilty  must  be  entered. 

(2)  The  court  may  refuse  to  accept  a  plea  of  guilty  and  shall  not  accept 
the  plea  of  guilty  without  first  determining  that  the  plea  is  voluntary  with  an 
understanding  of  the  charge. 

(3)  (a)  A  plea  bargain  agreement  is  an  agreement  between  a  defendant 
and  a  prosecutor  that  in  exchange  for  a  particular  plea  the  prosecutor  will 
recommend  to  the  court  a  particular  sentence.  A  judge  may  not  participate 
in  the  making  of,  and  is  not  bound  by,  a  plea  bargain  agreement.  If  a  judge 
does  not  impose  a  sentence  recommended  by  a  prosecutor  pursuant  to  a  plea 
bargain  agreement,  the  judge  is  not  required  to  allow  the  defendant  to  with- 
draw a  plea  of  guilty. 

(b)     Before  a  judge  accepts  a  plea  of  guilty,  he  must  advise  the  defendant: 

(i)    of  all  the  provisions  of  subsection  (3) (a); 

(ii)  of  the  punishment  as  set  forth  by  statute  for  the  crime  charged; 

(iii)  that  prior  to  entering  a  plea  of  guilty,  the  defendant  and  his  counsel 
should  have  carefully  reviewed  Title  46,  chapter  18,  and  considered  the  most 
severe  sentence  that  can  be  imposed  for  a  particular  crime;  and 

(iv)  that  the  judge  may  impose  any  sentence  allowed  by  law. 

History:  En.  95-1606  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1606(part);  amd.  Sec.  2, 
Ch.  606,  L.  1985. 

46-12-205.  Record  of  arraignment.  The  court  must  prepare  and  keep 
a  written  record  of  all  arraignment  proceedings.  In  district  courts  a  verbatim 
record  of  all  arraignment  proceedings  must  be  made,  preserved,  and  filed  with 
the  court. 

History:    En.  95-1606  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  9S-1606(f). 
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46-12-206.  Irregularity  of  arraignment.  No  irregularity  in  the 
arraignment  which  does  not  affect  the  substantial  rights  of  the  defendeint 
shall  affect  the  validity  of  any  proceeding  in  the  cause  if  the  defendant  pleads 
to  the  charge  or  proceeds  to  trial  without  objecting  to  such  irregularity. 

History:    En.  95-1608  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1608. 


CHAPTER   13 

PRETRIAL  MOTIONS 

Part   1  —  General  Provisions 

46-13-101.  Defenses  and  objections  which  may  be  raised  before  trial. 

46-13-102.  Defenses  and  objections  which  must  be  raised  before  trial. 

46-13-103.  Time  of  making  motion. 

46-13-104.  Time  of  hearing  motion. 

46-13-105.  If  motion  disallowed,  plea  to  be  entered. 

46-13-106.  Effect  of  order  of  dismissal. 

Part  2  —  Specific  Pretrial  Motions 

46-13-201.  Dismissal  at  instance  of  court  or  prosecution. 

46-13-202.  Motion  for  continuance. 

46-13-203.  Change  of  place  of  trial. 

46-13-204.  Transfer  of  trial. 

Part  3  —  Suppression  of  Evidence 

46-13-301.     Motion  to  suppress  confession  or  admission. 
46-13-302.     Motion  to  suppress  evidence  illegally  seized. 


Chapter  Cross-References  Immunity  from  misdemeanor  prosecution  — 

Rights  of  accused  and  the  state  —  change  of      suit  for  injunction,  30-14-222. 
venue.  Art.  II,  sec.  24,  Mont.  Const.  Defendant's  immunity  from  criminal  prose- 

Repeal  of  laws  creating  criminal  offenses  —  cution  —  Revised  Uniform  Reciprocal  Enforce- 
when  bar  to  prosecution,  1-2-205.  ment  of  Support  Act  (1968),  40-5-122. 

Immunity  of  defendant  from  criminal  prose- 
cution —  civil  suit  for  gambhng  losses,  23-5-134, 
23-5-135. 

Part  1 
General  Provisions 

46-13-101.  Defenses  and  objections  which  may  be  raised  before 
trial.  Any  defense  or  objection  which  is  capable  of  determination  without  the 
trial  of  the  general  issue  may  be  raised  before  trial  by  motion  to  dismiss  or 
for  other  appropriate  relief.  The  motion  shall  state  with  particularity  the 
grounds  therefor  and  the  order  or  relief  sought. 

History:    En.  95-1701  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1701. 

46-13-102.  Defenses  and  objections  which  must  be  raised  before 
trial.  Defenses  and  objections  based  on  defects  in  the  institution  of  the 
prosecution  or  in  the  complaint,  indictment,  or  information  other  than  that 
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It  fails  to  show  jurisdiction  in  the  court  or  to  charge  an  offense  may  be  raised 
only  before  trial  by  motion  to  dismiss  or  for  other  appropriate  relief.  The 
motion  shall  include  all  such  defenses  and  objections  then  available  to  the 
defendant.  Failure  to  present  any  such  defense  or  objection  as  herein  provided 
constitutes  a  waiver  thereof,  but  the  court  for  cause  shown  may  grant  relief 
from  the  waiver.  Lack  of  jurisdiction  or  the  failure  of  the  indictment,  infor- 
mation, or  complaint  to  charge  an  offense  shall  be  noticed  by  the  court  at  any 
time  during  the  pendency  of  the  proceeding. 
History:    En.  95-1702  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1702. 

46-13-103.  Time  of  making  motion.  The  motion  provided  for  in 
46-13-101  and  46-13-102  shall  be  made  before  the  plea  is  entered,  but  the 
court  for  cause  may  permit  it  to  be  made  within  a  reasonable  time  thereafter 

History:    En.  95-1704  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  22,  Ch.  184,  L.  1977;  R.C.M. 

46-13-104.  Time  of  hearing  motion.  A  motion  before  trial  raising 
defenses  or  objections  shall  be  determined  before  trial  unless  the  court  orders 
that  it  be  deferred  for  determination  at  the  trial  of  the  general  issue 

History:    En.  95-1705  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1705. 

46-13-105.  If  motion  disallowed,  plea  to  be  entered.  If  a  motion  is 
determined  adversely  to  the  defendant,  he  shall  plead  if  he  has  not  previously 
pleaded.  A  plea  previously  entered  shall  stand. 

History:    En.  95-1706  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  23,  Ch.  184,  L.  1977;  R.C.M. 

46-13-106.  Effect  of  order  of  dismissal.  If  the  court  directs  the 
action  to  be  dismissed,  the  defendant  must,  if  in  custody,  be  discharged  there- 
from or,  if  admitted  to  bail,  have  his  bail  exonerated  or  money  deposited 
instead  of  bail  refunded  to  him.  However,  if  the  court  grants  a  motion  to  dis- 
miss based  on  a  defect  in  the  institution  of  the  prosecution  or  in  the  indict- 
ment, information,  or  complaint  or  if  it  appears  at  any  time  before  judgment 
that  a  mistake  has  been  made  in  charging  the  proper  offense,  the  court  may 
also  order  that  the  defendant  be  held  in  custody  or  that  his  bail  be  continued 
for  a  specified  time  pending  the  filing  of  a  new  complaint,  indictment,  or 
information. 
History:    En.  95-1706  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  23,  Ch.  184,  L.  1977;  R.C.M. 


Part  2 
Specific  Pretrial  Motions 

46-13-201.     Dismissal  at  instance  of  court  or  prosecution.  (1)  The 

court  may,  either  on  its  own  motion  or  upon  the  application  of  the  attorney 
prosecuting  and  in  furtherance  of  justice,  order  a  complaint,  information,  or 
mdictment  to  be  dismissed;  however,  the  court  may  not  order  a  dismissal  of 
a  complaint,  information,  or  indictment,  or  a  count  contained  therein,  charg- 
mg  a  felony,  unless  good  cause  for  dismissal  is  shown  and  the  reasons  for  the 
dismissal  are  set  forth  in  an  order  entered  upon  the  minutes. 
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(2)  The  court,  unless  good  cause  to  the  contrary  is  shown,  must  order  the 
prosecution  to  be  dismissed  if  a  defendant  whose  trial  has  not  been  postponed 
upon  his  application  is  not  brought  to  trial  within  6  months  after  entry  of 
plea  upon  a  complaint,  information,  or  indictment  charging  a  misdemeanor. 

(3)  An  order  for  the  dismissal  of  an  action  as  provided  in  this  chapter  is 
a  bar  to  any  other  prosecution  for  the  same  offense  if  it  is  a  misdemeanor, 
but  it  is  not  a  bar  if  the  offense  is  a  felony. 

History:  En.  95-1703  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  173,  L.  1971;  R.C.M.  1947, 
95-1703;  amd.  Sec.  3,  Ch.  606,  L.  1985. 

Cross-References 

Right  to  a  speedy  trial.  Art.  II,  sec.  24,  Mont. 
Const. 

46-13-202.  Motion  for  continuance.  (1)  The  defendant  or  the  state 
may  move  for  a  continuance.  If  the  motion  is  made  more  than  30  days  after 
arraignment  or  at  any  time  after  trial  has  begun,  the  court  may  require  that 
it  be  supported  by  affidavit. 

(2)  The  court  may  upon  the  motion  of  either  party  or  upon  the  court's 
own  motion  order  a  continuance  if  the  interests  of  justice  so  require. 

(3)  All  motions  for  continuance  are  addressed  to  the  discretion  of  the  trial 
court  and  shall  be  considered  in  the  light  of  the  diligence  shown  on  the  part 
of  the  movant.  This  section  shall  be  construed  to  the  end  that  criminal  cases 
are  tried  with  due  diligence  consonant  with  the  rights  of  the  defendant  and 
the  state  to  a  speedy  trial. 

History:    En.  95-1708  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1708. 

46-13-203.  Change  of  place  of  trial.  (1)  The  defendant  or  the  prose- 
cution may  move  for  a  change  of  place  of  trial  on  the  ground  that  there  exists 
in  the  county  in  which  the  charge  is  pending  such  prejudice  that  a  fair  trial 
cannot  be  had  in  such  county.  The  motion  must  be  made  at  least  15  days 
prior  to  trial  except  that,  if  good  cause  is  shown,  it  may  be  made  thereafter. 

(2)  The  motion  must  be  in  writing  and  supported  by  an  affidavit  which 
must  state  facts  showing  the  nature  of  the  prejudice  alleged.  The  defendant 
or  the  state  may  file  counteraffidavits.  The  court  shall  conduct  a  hearing  and 
determine  the  merits  of  the  motion. 

(3)  If  the  court  determines  that  there  exists  in  the  county  in  which  the 
prosecution  is  pending  such  prejudice  that  a  fair  trial  cannot  be  had,  it  shall: 

(a)  transfer  the  cause  to  any  other  court  of  competent  jurisdiction  in  any 
county  in  which  a  fair  trial  may  be  had; 

(b)  direct  that  a  jury  be  selected  in  any  county  where  a  fair  trial  may  be 
had  and  then  returned  to  the  county  where  the  prosecution  is  pending  to  try 
the  case;  or 

(c)  take  any  other  action  designed  to  insure  that  a  fair  trial  may  be  had. 
History:    En.  95-1710  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1710;  amd.  Sec.  14,  Ch. 

116,  L.  1979;  amd.  Sec.  1,  Ch.  556,  L.  1981. 

Cross-References 

Rights  of  accused  and  the  state  —  change  of 
venue,  Art.  II,  sec.  24,  Mont.  Const. 

46-13-204.  Transfer  of  trial.  If  the  court  determines  that  a  motion  to 
dismiss  based  upon  the  grounds  of  lack  of  jurisdiction  or  improper  place  of 
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trial  is  well-founded,  it  may,  instead  of  ordering  dismissal,  order  the  cause 
transferred  to  a  court  of  competent  jurisdiction  or  to  a  proper  place  of  trial. 

Historj:    En.  95-1707  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  24,  Ch.  184,  L.  1977;  R.C.M. 
1947,  95-1707. 


Part  3 
Suppression  of  Evidence 

46-13-301.    Motion   to  suppress   confession   or   admission.    (1)   A 

defendant  may  move  to  suppress  as  evidence  any  confession  or  admission 
given  by  him  on  the  ground  that  it  was  not  voluntary.  The  motion  shall  be 
in  writing  and  state  facts  showing  wherein  the  confession  or  admission  was 
involuntary. 

(2)  The  motion  shall  be  made  before  the  trial  unless  for  good  cause  shown 
the  court  shall  otherwise  direct. 

(3)  The  defendant  shall  give  at  least  10  days'  notice  of  such  motion  to  the 
attorney  prosecuting  or  such  other  time  as  the  court  may  direct.  The  defen- 
dant shall  serve  a  copy  of  the  notice  and  motion  upon  the  attorney  prosecut- 
ing. 

(4)  If  the  allegations  of  the  motion  state  facts  which,  if  true,  show  that 
the  confession  or  admission  was  not  voluntarily  made,  the  court  shall  conduct 
a  hearing  into  the  merits  of  the  motion.  The  prosecution  must  prove  by  a 
preponderance  of  the  evidence  that  the  confession  or  admission  was  volun- 
tary. 

(5)  The  issue  of  the  admissibility  of  the  confession  or  admission  may  not 
be  submitted  to  the  jury.  If  the  confession  or  admission  is  determined  to  be 
admissible,  the  circumstances  surrounding  the  making  of  the  confession  or 
admission  may  be  submitted  to  the  jury  as  bearing  upon  the  credibility  or  the 
weight  to  be  given  to  the  confession  or  admission. 

(6)  If  the  motion  is  granted,  the  confession  or  admission  is  not  admissible 

in  evidence  against  the  movant  at  the  trial  of  the  case. 

Historj:  En.  95-1805  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1805;  amd.  Sec.  1,  Ch. 
44,  L.  1981. 

46-13-302.    Motion   to  suppress   evidence   illegally   seized.    (1)   A 

defendant  aggrieved  by  an  unlawful  search  and  seizure  may  move  the  court 
to  suppress  as  evidence  anything  so  obtained.  The  motion  shall  be  in  writing 
and  state  facts  showing  wherein  the  search  and  seizure  were  unlawful. 

(2)  The  motion  shall  be  made  before  trial  unless  for  good  cause  shown  the 
court  shall  otherwise  direct. 

(3)  The  defendant  shall  give  at  least  10  days'  notice  of  such  motion  to  the 
attorney  prosecuting  or  such  other  time  as  the  court  may  direct.  The  defen- 
dant shall  serve  a  copy  of  the  notice  and  motion  upon  the  attorney  prosecut- 
ing. 

(4)  If  the  allegations  of  the  motion  state  facts  which  if  true  show  that  the 
search  and  seizure  were  unlawful,  the  court  shall  conduct  a  hearing  into  the 
merits  of  the  motion.  The  burden  of  proving  that  the  search  and  seizure  were 
unlawful  shall  be  on  the  defendant. 

(5)  If  the  motion  is  granted,  the  evidence  shall  not  be  admissible  against 
the  movant  at  any  trial  of  the  case. 

History:    En.  95-1806  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1806. 

Cross-References 

Unreasonable  search  and  seizure  prohibited. 
Art.  II,  sec.  11,  Mont.  Const.  „„ 


FAMILY  LAW  ADULT  UNITS 

Unit :   Domestic  Relations 

Lesson  No.  6:   What  Happens  During  the  Trial? 

Need: 

The  6th  Amendment  to  the  U.S.  Constitution  insures  the 
accused  the  right  to  speedy  and  public  trial  by  an 
impartial  jury,  we  don't  think  too  much  about  due  process 
unless  we  are  arrested  and  charged  with  a  crime.  Even 
though  we  may  not  ever  be  put  on  trial,  each  of  us  should 
understand  thee  trial  process. 

References; 

Arbetman,  McMahon  &  O'Brien,  (1980),  Street  Law:   A  Course 
in  Practical  Law,  (2nd  Ed.),   west  Publishing  Company, 
St.  Paul,  Minnesota. 

Montana  Codes  Annotated 

Lesson  Objectives: 

After   successfully  completing  this  lesson  and   the   activities 
associated  with  it,  a  student  will  be  able  to: 

a.  Describe  a  citizens  right  to  a  trial  by  a  jury. 

b.  Describe   the  impact  of  the  5th  and  6th  amendments   on   the 
criminal  justice  system. 

c.  Explain  the  function  of  the  different  sentences. 

d.  Defend  a  position  on  the  issues  of  capital  punishment. 

Interest  Approach; 

Assume  that  you  (students)  are  a  defendant  in  a  criminal 
case  and  you  want  to  handle  your  own  defense.  Do  you 
think  it  is  a  good  idea?   Why  or  why  not? 

Lecture/Discussion  Procedure  &  Content 

What  right  does  a  person      A.  The  right  to  a  jury  trial  is 
have  to  a  trial  by  jury?         guaranteed  by  the  6th  Amendment 

to  the  Constitution. 
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1.  It  is  applicable  in  both  fed- 
eral and  state  courts. 

2.  A  jury  is  not  required  in 
every  case. 

3.  Most  criminal  cases  are  re- 
solved before  reaching  trial 
(90%). 

4.  Jury  trials  are  available 
to  every  defendant  on  every 
criminal  case  in  Montana, 
including  traffic  offenses. 

5.  Defendants  can  waive  or  give 
up  their  right  to  a  jury 
trial. 

B.  Everyone  may  be  asked  to  serve  on 
a  jury. 

1.  Jury  members  are  selected  from 
voter  registration  lists. 

2.  The  jury  members  are  represen- 
tative of  the  community. 

3.  Federal  law  requires  that  a 
jury  consist  of  12  persons. 

4.  They  must  reach  a  unanimous 
verdict . 

5.  State  court  juries  do  not 
need  12  members  but  must 
reach  a  unanimous  verdict. 
State  court  juries  must 
have  at  least  6  members. 

Every  suspect  has  the  right    A.  The  federal  government  and  some 
to  a  speedy  trial.  states  have  set  specific  time 

limits  in  which  a  case  must  be 
brought  to  trial.   Montana 
requires  the  matter  be  brought 
to  trial  within  180  days. 

1.  A  case  may  be  dismissed  unless 
a  person  receives  a  speedy 
trial . 

2.  The  defendant  may  delay  a 
trial  because: 

9i* 


Lecture/Discussion 


Procedure  &  Content 


Right  to  confront 
witnesses. 


Freedom  from  self- 
incrimination. 


a)  More  time  is  needed  to  pre- 
pare the  case. 

b)  Of  unavailability  or  ill- 
ness of  an  important  wit- 
ness . 

3.  An  accused  also  has  the  right 
to  a  public  trial. 

a)  Generally  the  public  is 
freely  admitted  to  a  trial. 

b)  A  judge  may  limit  the  num- 
ber of  spectators. 

c)  In  certain  cases,  the  pub- 
lic may  be  excluded  (i.e., 
juvenile  cases  or  crimes 
against  children). 

A.  The  6th  Amendment  provides  per- 
sons accused  of  a  crime  the  right 
to  confront  (face-to-face)  the 
witnesses  against  them. 

1.  The  defendant  may  cross- 
examine  the  witnesses. 

2.  The  defendant  has  the  right  to 
be  present  in  the  courtroom 
during  all  stages  of  the  trial. 

3.  The  defendant  may  not  become 
disorderly  or  disruptive. 

4.  The  judge  has  the  power  to  re- 
move the  defendant  from  the 
courtroom. 

5.  The  defendant  may  be  cited  for 
contempt  of  court. 

6.  In  extreme  cases,  the  defendant 
may  be  bound  and  gagged. 

A.  The  defendant  cannot  be  forced  to 
testify  against  him  or  herself. 

1.  This  right  comes  from  the  5th 
Amendment  and  can  be  exercised 
in  all  criminal  cases. 

2.  The  prosecutor  is  forbidden  to 
make  any  statement  regarding 
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Procedure  &  Content 


the  defendant's  failure  to 
testify. 

B.  The  defendant  has  a  right  not  to 
testify. 

1.  This  right  can  be  waived. 

2.  A  person  who  takes  the  wit- 
ness stand  in  his/her  own 
criminal  trial  must  answer 
all  questions.   They  may 
plead  the  5th  Amendment, 
however. 

C.  The  concept  of  immunity. 

1.  Immunity  laws  allow  for  a 
witness  to  answer  all  ques- 
tions, even  if  they  are 
incriminating . 

2.  In  exchange  for  the  testimony, 
the  witness  is  granted  freedom 
from  prosecution. 

3.  Prosecutors  often  use  these 
laws  to  force  persons  to 
testify  against  co-defendants. 

4.  Recall  Col.  North's  testi- 
mony in  the  iran-Contra 
scandal. 


The  right  to  an  attorney. 


A.  The  6th  Amendment  provides  that 
all  accused  shall  have  the  right 
to  assistance  of  counsel. 


1.  The  court  will  appoint  attor- 
neys for  indigent  defendants 
in  all  state  or  federal  felony 
cases . 

2.  No  imprisonment  may  occur, 
even  in  misdemeanor  cases,  un- 
less the  accused  is  repre- 
sented by  an  attorney. 

3.  If  a  criminal  cannot  afford 
an  attorney,  one  is  appointed 
free  of  charge  by  the  govern- 
ment . 
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Sentencing,  the  last  step     A.  This  is  the  final  phase  of  the 
in  the  trial  process.  criminal  justice  process. 

1.  If  the  defendant  is  found 
guilty,  the  judge  will  hand 
down  the  sentence. 

2.  A  very  critical  part  of  the 
process . 

3.  It  determines  a  defendant's 
fate  or  perhaps  his/her  life. 

4.  The  statutes  establish  a  basic 
sentence  structure,  but  the 
judge  has  a  lot  of  freedom  to 
set : 

a)  type 

b)  length 

c)  conditions 

B.  There  are  several  sentence  options 
that  a  judge  might  use. 

1.  Suspended  Sentence:  A  sentence 
is  given,  but  the  convicted 
person  is  not  required  to 
serve  it  and  may  be  releas- 
ed with  conditions  attached. 

2.  Probation:  The  defendant  is  re- 
leased to  the  supervision  of  a 
probation  office  but  must  agree 
to  several  conditions.   For 
example: 

a)  Maintain  a  job. 

b)  Not  use  drugs. 

c)  Not  travel  outside  of 
jurisdiction . 

3.  Deferred  Sentence:   A 
sentence  is  deferred  for  a 
period  of  time,  while  the 
defendant  completes  cer- 
tain conditions.   Such 
conviction  may  be  removed 
from  the  defendant's 
record  if  all  conditions 
are  properly  met. 
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Lecture/Discussion 


Procedure  &  Content 


4.  Fine:   An  amount  of  money  is 
set  by  the  court  which  must  be 
paid  by  the  defendant. 

5.  Restitution:   The  defendant  is 
required  to  pay  back  or  make 
up  for  whatever  loss  he/she 
caused  the  victim  of  the 
crime. 

6.  Work  Release:   The  defendant 
is  allowed  to  work  in  the  com- 
munity but  is  required  to  re- 
turn to  prison  at  night  or  on 
weekends . 

7.  Imprisonment:   When  found 
guilty,  the  defendant  is  re- 
quired to  serve  a  prescribed 
sentence  in  the  county  jail 
or  in  the  state  prison. 

C.  Many  factors  are  considered  by 
the  judge  when  determining  the 
sentence . 

1.  The  judge's  ideas  about  cor- 
rections . 

2.  The  interests  of  society. 

3.  The  interests  of  the  individ- 
ual. 

D.  Before  sentencing,  some  states 
authorize  the  judge  to  ask  for  a 
pre-sentence  report  which  in- 
cludes: 

1.  A  description  of  offense. 

2.  Circumstances  surrounding  the 
crime. 

3.  The  defendant's  criminal 
record. 

4.  Social,  medical,  educational 
and  employment  background. 

5.  After  reading  the  report  and 
listening  to  the  two 
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Lecture/Discussion 


Procedure  &  Content 


What's  the  purpose  of  a 
sentence? 


attorneys,  the  judge  will 
impose  the  sentence. 

A.  Use  the  overhead  entitled,  "Why 
is  a  Criminal  Sentenced"  to  dis- 
cuss the  question.   Have  the 
students  share  their  feelings 
with  the  class. 


1.  Retribution. 

a)  "An  eye  for  an  eye"  "tooth 
for  tooth". 

b)  Revenge  or  pay  back  to 
criminal . 

2.  Deterrence. 

a)  Discourage  offender. 

b)  Serve  as  an  example. 

3.  Rehabilitation. 

a)  Criminals  can  be  helped. 

b)  Society  has  some  respon- 
sibility. 


Do  you  believe  in  capital 
punishment? 


4.  Incarceration. 

a)  Society  will  be  protected 
by  physical  separation. 

b)  While  locked  up,  the 
offender  is  no  threat  to 
the  community. 

A.  The  death  penalty  is  the  most 
controversial  sentence. 

1.  It  has  generally  been  reserved 
for  crimes  such  as  homicide, 
sexual  intercourse  without 
consent,  and  kidnaping. 

2.  Since  the  1930's  the  use  of 
capital  punishment  has  gen- 
erally declined. 

3.  In  1976,  the  U.S.  Supreme 
Court  held  that  the  death  pen- 
alty was  not  necessarily 
"cruel  and  unusual  punish- 
ment" . 
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Lecture/Discussion 


Procedure  &  Content 


More  than  35  states  now  have 
laws  that  authorize  the  death 
penalty  in  certain  cases.  The 
death  penalty  cannot  be  given 
automatically.   Montana 
currently  has  several  con- 
victed defendants  sitting 
on  "death  row". 


Application; 


Ask  the  class  to  try  to  resolve  the  question,  "Should 
there  be  a  death  penalty"?  They  may  need  some  time  to 
prepare  their  arguments.  Divide  the  class  as  equally  as 
possible.  Develop  the  strongest  possible  arguments  for 
and  against  the  death  penalty  as  you  can. 


Vocabulary  List  and  Terms: 

jury 

contempt  of  court 

immunity 

sentence 

capital  offense 

mitigating  factor 
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INFORMATION  SHEET 


AMENDMENT  V  (17  91) : 

No  person  shall  be  held  to  answer  for  a  capital, 
or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  Grand  Jury,  except  in  cases  arising 
in  the  land  or  naval  forces,  or  in  the  Militia,  when 
in  actual  service  in  time  of  War  or  public  danger;  nor 
shall  any  person  be  subject  for  the  same  offence  to  be 
twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be 
compelled  in  any  criminal  case  to  be  a  witness  against 
himself,  nor  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  shall  private  property 
be  taken  for  public  use,  without  just  compensation. 


AMENDMENT  VI  (17  91) : 

In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial,  by  an 
impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation; 
to  be  confronted  with  the  witnesses  against  him;  to 
have  compulsory  process  for  obtaining  witnesses  in 
his  favor,  and  to  have  the  Assistance  of  Counsel  for 
his  defence. 
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CURRENT  MONTANA  CODE? 

Part  1 
General  Provisions 

Part  Cross-References  County  Attorney's  records  of  criminal  actions, 

Rights  of  accused,  Art.  II,  sec.  24,  Mont.  2-15-501,7-4-2715. 

Const.  Records  of  Attorney  General,  2-15-501. 

Trial  by  jury,  Art.  II,  sec.  26,  Mont.  Const.  Courts  and  judicial  officers.  Title  3,  ch.  1. 
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General  rules  governing  procedure.  Title  3,  ch.  District  Court  records  —  criminal  actions, 

1,  part  3.  3-5-506. 

Court  actions  permitted  on  nonjudicial  days.  District  Court  Clerk's  duties  —  record  of  wit- 

3-1-302.  nesses,  3-5-510. 

District  Courts,  Title  3,  ch.  5.  Criminal  contempt,  45-7-309. 

46-16-101.  Who  given  precedence  on  calendar.  Prosecutions  against 
defendants  held  in  custody  must  be  disposed  of  in  advance  of  prosecutions 
against  defendants  on  bail  unless  for  good  cause  the  court  shall  direct  an 
action  to  be  tried  out  of  its  order. 

History:    En.  95-1906  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1906. 

46-16-102.  Right  to  jury  trial  —  waiver.  (1)  Defendants  in  all  crimi- 
nal cases  shall  have  a  right  to  trial  by  jury  not  to  exceed  12  in  number.  The 
parties  may  agree  in  writing  at  any  time  before  the  verdict,  with  the  approval 
of  the  court,  that  the  jury  shall  consist  of  any  number  less  than  12. 

(2)     Upon  written  consent  of  the  parties,  a  trial  by  jury  may  be  waived. 

History:  En.  95-1901  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  4,  L.  1973;  R.C.M.  1947, 
95-1901(c),  (d). 

Cross-References  Trial  juries  in  District  Court,  Title  3,  ch.  15, 

Rights  of  accused,  Art.  II,  sec.  24,  Mont.  part  5. 

Const.  Jury  trial  of  right.  Rule  38,  M.R.Civ.P.  (see 

Trial  by  jury,  Art.  II,  sec.  26,  Mont.  Const.  Title  25,  ch.  20). 

Number  of  a  trial  jury,  3-15-106.  Selecting  the  jury.  Title  46,  ch.  16,part3. 

46-16-103.  Who  decides  questions  of  law  and  fact.  (1)  All  prose- 
cutions deciding  issues  of  fact  must  be  tried  by  the  court  and  jury,  except  on 
a  plea  of  guilty. 

(2)  Questions  of  law  must  be  decided  by  the  court  and  questions  of  fact 
by  the  jury  except  that  on  a  trial  for  criminal  defamation  the  jury  shall  deter- 
mine both  questions  of  law  and  of  fact.  Questions  of  law  and  fact  must  be 
decided  by  the  court  when  a  trial  by  jury  is  waived  under  46-16-102(2). 

History:  En.  95-1901  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  4,  L.  1973;  R.C.M.  1947, 
95-1901(a),  (b);  amd.  Sec.  17,  Ch.  116,  L.  1979. 

Cross-References  Province  of  court  and  jury.  Title  26,  ch.  1 ,  part 

Jury  decides  questions  of  law  and  fact  in  suits      2. 
for  libel  and  slander.  Art.  II,  sec.  7,  Mont.  Const. 

46-16-104.  Plea  of  not  guilty.  The  plea  of  not  guilty  puts  in  issue 
every  material  allegation  of  the  indictment,  information,  or  complaint. 

History:  En.  95-1901  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  4,  L.  1973;  R.C.M.  1947. 
95-1901(e). 

46-16-105.  Plea  of  guilty.  (1)  Before  or  during  trial,  a  plea  of  guilty 
may  be  accepted  when: 

(a)  the  defendant  enters  a  plea  of  guilty  in  open  court;  and 

(b)  the  court  has  informed  the  defendant  of  the  consequences  of  his  plea 
and  of  the  maximum  penalty  provided  by  law  which  may  be  imposed  upon 
acceptance  of  such  plea. 

(2)  At  any  time  before  or  after  judgment  the  court  may,  for  good  cause 
shown,  permit  the  plea  of  guilty  to  be  withdrawn  and  a  plea  of  not  guilty  sub- 
stituted. 

History:    En.  95-1902  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1902. 
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46-16-106.     Time  to  prepare  for  trial.  After  plea,  the  defendant  shall 
be  entitled  to  a  reasonable  time  to  prepare  for  trial. 
History:    En.  95-1907  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1907. 

46-16-107.  Failure  of  county  attorney  to  attend.  If  the  county  attor- 
ney fails  to  attend  the  trial,  the  court  may  appoint  some  attorney-at-law  to 
perform  his  duties. 

History:    En.  95-1903  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1903. 

46-16-108.    Presence  of  defendant  —  mistrial  for  absence.  (1)  The 

defendant  must  be  personally  present  at  the  trial  and  rendition  of  judgment 
in  all  cases  tried  in  the  district  court.  If  the  defendant  fails  to  appear  at  any 
time  during  the  course  of  the  trial  and  before  the  jury  has  retired  for  its  delib- 
erations or  the  case  has  been  finally  submitted  to  the  judge  and  if  after  the 
exercise  of  reasonable  diligence  his  presence  cannot  be  procured,  the  court 
shall  declare  a  mistrial  and  the  cause  may  again  be  tried. 

(2)  In  all  cases  appealed  to  the  supreme  court,  it  shall  be  conclusively 
deemed  that  the  defendant  was  present  in  court  at  all  stages  of  the  trial 
unless  the  record  on  appeal  affirmatively  shows  to  the  contrary. 

History:    En.  95-1904  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1904(part). 

Cross-References 

Right  to  appear  and  defend  in  person,  Art.  II, 
sec.  24,  Mont.  Const. 


Part  2 
Rules  of  Evidence  for  Criminal  Cases 

Part  Cross-References  Perjury   and   false   swearing   —   evidence 

Rights  of  accused  —  self-incrimination,  Art.  required  for  conviction,  45-7-201,  45-7-202. 
II,  sec.  25,  Mont.  Const.  Tampering  with  witnesses,  45-7-206. 

Evidence,  Title  26.  Tampering  with  physical  evidence,  45-7-207. 

Nonapphcabil.ty  of  privileges  -  abused,  Evidence    in    prosecution    for    obscenity, 

neglected,  and  dependent  children,  41-3-404.  d'S  8  201 

Extrajudicial  confession  —  evidence  of  death,  r^  ■■'  ,  j  r       .■  j  ,, 

45-5-111  Lnminal  defamation  —  evidence  required  for 

inference  of  mental  state,  45-5-112.  conviction,  45-8-212. 

Evidence  in  trial  for  rape,  45-5-503.  Presumptions  -  possession  of  machine  gun, 

Evidence  in  trial  for  promoting  prostitution,  45-b-JUo. 

45-5-602  through  45-5-604.  Evidence  —  possession  of  machine  gun. 

Evidence  in  trial  for  endangering  welfare  of  45-8-306. 

children,  45-5-622.  Blood,  breath,  and  urine  tests  as  evidence  — 

Perjured  testimony,  45-7-201.  driving  while  intoxicated,  61-8-403,  61-8-404. 

46-16-201.  Applicability  of  civil  rules.  The  rules  of  evidence  in  civil 
actions  are  applicable  also  to  criminal  actions,  except  as  otherwise  provided 
in  this  code. 

History:  En.  Sec.  2078,  Pen.  C.  1895;  re-en.  Sec.  9279,  Rev.  C.  1907;  re-en.  Sec.  11977, 
R.C.M.  1921;  Cal.  Pen.  C.  Sec.  1102;  re-en.  Sec.  11977,  R.C.M.  1935;  Sec.  94-7209,  R.C.M.  1947; 
redes.  95-3001  by  Sec.  29,  Ch.  513,  L.  1973;  R.C.M.  1947,  95-3001. 

Cross-References  Spousal  privilege  inapplicable  in  criminal 

Evidence,  Title  26.  action  by  one  against  the  other,  26-1-802. 

46-16-202.  Evidence  on  trial  for  treason.  Upon  a  trial  for  treason, 
the  defendant  cannot  be  convicted  unless  upon  the  testimony  of  two  witnesses 
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to  the  same  overt  act  or  upon  confession  in  open  court,  nor  c£in  evidence  be 
admitted  of  an  overt  act  not  expressly  charged  in  the  indictment  or  informa- 
tion, nor  can  the  defendant  be  convicted  unless  one  or  more  overt  acts  be 
expressly  alleged  therein. 

History:  En.  Sec.  169,  p.  243,  Bannack  Sut.;  re-en.  Sec.  294,  p.  235,  Cod.  Stat.  1871;  re-en. 
Sec.  294,  3d  Div.  Rev.  Stot.  1879;  re-en.  Sec.  295,  3d  Div.  Comp.  Stat.  1887;  en.  Sec.  2079,  Pen. 
C.  1895;  re-en.  Sec.  9280,  Rev.  C.  1907;  re-en.  Sec.  11978,  R.C.M.  1921;  Cal.  Pen.  C.  Sec.  1103; 
re-en.  Sec.  11978,  R.C.M.  1935;  Sec.  94-7210,  R.C.M.  1947;  redes.  95-3002  by  Sec.  29,  Ch.  513. 
L.  1973;  R.C.M.  1947,  95-3002. 

CrosB-References 

Treason  —  of  what  it  consists,  Art.  II,  sec.  30, 
Mont.  Const. 

46-16-203.  Renumbered  45-5-111  and  45-5-112  by  Code  Commis- 
sioner, 1983. 

46-16-204  through  46-16-210  reserved. 

46-16-211.  Who  are  competent  witnesses.  The  rules  for  determining 
the  competency  of  witnesses  in  civil  actions  are  applicable  also  to  criminal 
actions  and  proceedings,  except  as  otherwise  provided  in  this  code. 

History:  En.  Sec.  2440,  Pen.  C.  1895;  re-en.  Sec.  9482,  Rev.  C.  1907;  re-en.  Sec.  12175, 
R.C.M.  1921;  Cal.  Pen.  C.  Sec.  1321;  re-en.  Sec.  12175,  R.C.M.  1935;  Sec.  94-8801,  R.C.M.  1947; 
redes.  95-3010  by  Sec.  29,  Ch.  513,  L.  1973;  R.C.M.  1947,  95-3010. 

Cross-References 

Competency  of  witnesses,  Art.  VI,  Montana 
Rules  of  Evidence  (see  Title  26,  ch.  10). 

46-16-212.  Competency  of  spouses.  Except  with  the  consent  of  both 
or  in  cases  of  criminal  violence  by  one  upon  the  other,  abandonment  or 
neglect  of  children  by  either  party,  or  abandonment  or  neglect  of  one  by  the 
other,  neither  spouse  is  a  competent  witness  for  or  against  the  other  in  a 
criminal  action  or  proceeding  to  which  one  or  both  are  parties. 

History:  En.  Sec.  2441,  Pen.  C.  1895;  re-en.  Sec.  9483,  Rev.  C.  1907;  amd.  Sec.  1,  Ch.  Ill, 
L.  1915;  re-en.  Sec.  12176,  R.C.M.  1921;  Cal.  Pen.  C.  Sec.  1322;  re-en.  Sec.  12176,  R.C.M.  1935; 
Sec.  94-8802,  R.C.M.  1947;  redes.  95-3011  by  Sec.  29,  Ch.  513,  L.  1973;  amd.  Sec.  50,  Ch.  184, 
L.  1977;  R.C.M.  1947,  95-3011. 

Cross-References 

Spousal  privilege,  26-1-802. 

46-16-213.  Testimony  of  person  legally  accountable.  A  conviction 
cannot  be  had  on  the  testimony  of  one  responsible  or  legally  accountable  for 
the  same  offense,  as  defined  in  45-2-301,  unless  the  testimony  is  corroborated 
by  other  evidence  which  in  itself  and  without  the  aid  of  the  testimony  of  the 
one  responsible  or  legally  accountable  for  the  same  offense  tends  to  connect 
the  defendant  with  the  commission  of  the  offense.  The  corroboration  is  not 
sufficient  if  it  merely  shows  the  commission  of  the  offense  or  the  circum- 
stances thereof. 

History:  En.  95-3012  by  Sec.  13,  Ch.  513,  L.  1973;  amd.  Sec.  51,  Ch.  184,  L.  1977;  R.C.M. 
1947,  95-3012. 
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Part  3 
Selecting  the  Jury 

Part  Cross-References  Jury  lists,  Title  3,  ch,  15,  part  4. 

Trial  jury  defined,  3-15-104.  Summoning  and  impaneling  the  jury.  Title  3, 

Number  of  trial  jury   —   District  Court,  ch.  15,  part  5. 

3-15-106.  Summoning  the  jury   —   District  Court, 

Jurors' fees,  3-15-201.  3-15-501. 

Duties  of  Clerk  as  to  jurors,  3-15-204.  Impaneling   the   jury    —    District   Court, 

Jurors  —  competency  and  exemptions.  Title  3-15-509. 

3,  ch.  15,  part  3.  Righttojury  trial,  46-16-102. 
Jurors    —    penalty    for    nonappearance, 

3-15-321. 

46-16-301.  Formation  of  trial  jury.  (1)  Trial  juries  for  criminal 
actions  are  formed  in  the  same  manner  as  trial  juries  in  civil  actions,  except 
that  the  total  number  of  jurors  drawn  shall  be  at  least  12  plus  the  total 
number  of  peremptory  challenges. 

(2)  The  qualifications  of  jurors  and  excuses  from  jury  duty  are  prescribed 
in  Title  3,  chapter  15,  part  3. 

History:  (l)En.  95-1905  by  Sec.  1,  Ch.  196,  L.  1967;  Sec.  95-1905,  R.C.M.  1947;  (2)En. 
95-1909  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  131,  L.  1974;  Sec.  95-1909,  R.C.M.  1947; 
amd.  Sec.  28,  Ch.  184,  L.  1977;  R.C.M.  1947,  95-1905,  95-1909(2)(a);  amd.  Sec.  5,  Ch.  51,  L. 
1981. 

Cro88-Reference8 

Formation  of  the  jury,  Title  3,  ch.  15,  parts  3, 

4,  and  5;  Title  25,  ch.  7,  part  2;  Rule  47, 
M.R.Civ.P.  (see  Title  25,  ch.  20). 

46-16-302.  Motion  to  discharge  jury  panel.  (1)  Any  objection  to  the 
manner  in  which  a  jury  panel  has  been  selected  or  drawn  shall  be  raised  by 
a  motion  to  discharge  the  jury  panel.  The  motion  shall  be  made  at  least  5 
days  prior  to  the  term  for  which  the  jury  is  drawn.  For  good  cause  shown, 
the  court  may  entertain  the  motion  at  any  time  thereafter. 

(2)  The  motion  sheill  be  in  writing  supported  by  affidavit  and  shall  state 
facts  which  show  that  the  jury  panel  was  improperly  selected  or  drawn. 

(3)  If  the  motion  states  facts  which  show  that  the  jury  panel  has  been 
improperly  selected  or  drawn,  it  shall  be  the  duty  of  the  court  to  conduct  a 
hearing.  The  burden  of  proof  shall  be  on  the  movant. 

(4)  If  the  court  finds  that  the  jury  panel  was  improperly  selected  or 
drawn,  the  court  shall  order  the  jury  panel  discharged  and  the  selection  or 
drawing  of  a  new  panel  in  the  manner  provided  by  law. 

Historj:    En.  95-1908  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947.  95-1908. 

46-16-303.  Examination  of  prospective  jurors.  (1)  The  clerk  of  court 
shall  make  available  to  the  parties  a  list  of  prospective  jurors  with  their 
addresses  when  the  names  have  been  drawn. 

(2)  The  county  attorney  and  the  defendant  or  his  attorney  shall  conduct 
the  examination  of  prospective  jurors.  The  court  may  conduct  an  additional 
examination.  The  court  may  limit  the  examination  by  the  defendant,  his 
attorney,  or  the  prosecuting  attorney  if  the  court  believes  such  examination 
to  be  improper. 

History:  En.  95-1909  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  I,  Ch.  131,  L.  1974;  amd.  Sec. 
28,  Ch.  184,  L.  1977;  R.C.M.  1947,  95-1909(1),  (3). 
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46-16-304.  Challenges  for  cause.  (1)  Each  party  may  challenge  jurors 
for  cause,  and  each  challenge  must  be  tried  by  the  court. 

(2)  A  challenge  for  cause  may  be  taken  for  all  or  any  of  the  following 
reasons  or  for  any  other  reason  which  the  court  determines: 

(a)  consanguinity  or  relationship  to  the  defendant  or  to  the  person  who  is 
alleged  to  be  injured  by  the  offense  charged  or  on  whose  complaint  the  prose- 
cution was  instituted; 

(b)  standing  in  the  relation  of  guardian  and  ward,  attorney  and  client, 
master  and  servant,  landlord  and  tenant,  or  debtor  and  creditor  with  or  being 
a  member  of  the  family  or  in  the  employment  of  the  defendant  or  the  person 
who  is  alleged  to  be  injured  by  the  offense  charged  or  on  whose  complaint  the 
prosecution  was  instituted; 

(c)  being  a  party  adverse  to  the  defendant  in  a  civil  action  or  having  com- 
plained against  or  been  accused  by  him  in  a  criminal  prosecution; 

(d)  having  served  on  the  grand  jury  which  found  the  indictment  or  on  a 
coroner's  jury  which  inquired  into  the  death  of  a  person  whose  death  is  the 
subject  of  the  indictment  or  information; 

(e)  having  served  on  a  trial  jury  which  tried  another  person  for  the  offense 
charged; 

(f)  having  been  a  member  of  a  jury  formerly  sworn  to  try  the  same  charge, 
the  verdict  of  which  was  set  aside  or  which  was  discharged  without  verdict 
after  the  case  was  submitted  to  it; 

(g)  having  served  as  a  juror  in  a  civil  action  brought  against  the  defendant 
for  the  act  charged  as  an  offense; 

(h)  if  the  offense  charged  is  punishable  with  death,  having  such  conscien- 
tious opinions  as  would  preclude  his  finding  the  defendant  guilty,  in  which 
case  he  must  neither  be  permitted  nor  compelled  to  serve  as  a  juror; 

(i)  having  a  belief  that  the  punishment  fixed  by  law  is  too  severe  for  the 
offense  charged; 

Vi)J  having  a  state  of  mind  in  reference  to  the  case  or  to  either  of  the  par- 
ties which  would  prevent  him  from  acting  with  entire  impartiality  and  with- 
out prejudice  to  the  substantial  rights  of  either  party. 

(3)  An  excuse  from  service  on  a  jury  is  not  a  cause  of  challenge  but  the 
privilege  of  the  person  excused. 

History:  En.  95-1909  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  131,  L.  1974;  amd.  Sec. 
28,  Ch.  184,  L.  1977;  R.C.M.  1947,  95-1909(2)(b),  (4);  amd.  Sec.  6,  Ch.  51,  L.  1981. 

46-16-305.  Peremptory  challenges.  Each  defendant  shall  be  allowed 
eight  peremptory  challenges  in  capital  cases,  six  in  all  other  cases  tried  in  the 
district  court  before  a  12-person  jury.  There  may  not  be  additional  challenges 
for  separate  counts  charged  in  the  indictment  or  information.  If  the  indict- 
ment or  information  charges  a  capital  offense  as  well  as  lesser  offenses  in  sep- 
arate counts,  the  maximum  number  of  challenges  is  eight.  The  state  shall  be 
allowed  the  same  number  of  peremptory  challenges  as  all  of  the  defendants. 
In  a  criminal  case  tried  in  the  district  court  before  a  six-person  jury,  the  state 
and  all  the  defendants  shall  be  allowed  three  peremptory  challenges  each. 
When  the  parties  in  a  criminal  case  in  the  district  court  agree  upon  a  jury 
consisting  of  a  number  of  persons  other  than  6  or  12,  they  shall  also  agree 
in  writing  upon  the  number  of  peremptory  challenges  to  be  allowed. 

History:  En.  95-1909  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  131,  L.  1974;  amd.  Sec. 
28,  Ch.  184,  L.  1977;  R.C.M.  1947,  95-1909(6). 
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46-16-306.  Time  for  challenges.  All  challenges  must  be  interposed 
before  the  jury  is  sworn  unless  the  cause  of  challenge  is  discovered  after  the 
jury  is  sworn  and  before  the  introduction  of  any  evidence,  in  which  case  the 
court,  in  its  discretion,  may  allow  the  challenge  to  be  interposed. 

History:  En.  95-1909  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  131,  L.  1974;  amd.  Sec. 
28,  Ch.  184,  L.  1977;  R.C.M.  1947,  95-1909(5). 

46-16-307.  Alternate  jurors.  (1)  After  the  jury  is  impaneled  and 
sworn,  the  court  may  direct  that  one  or  more  alternate  jurors  be  selected  in 
the  same  manner  as  principal  jurors.  The  alternate  jurors  shall  take  the  same 
oath  as  the  principal  jurors. 

(2)  Each  party  shall  have  one  additional  peremptory  challenge  for  each 
alternate  juror. 

(3)  Alternate  jurors,  in  the  order  in  which  they  are  called,  shall  replace 
jurors  who,  prior  to  the  time  the  jury  arrives  at  its  verdict,  become  unable  or 
disqualified  to  perform  their  duties.  An  alternate  juror  may  not  join  the  jury 
in  its  deliberation  unless  called  upon  by  the  court  to  replace  a  member  of  the 
jury.  His  conduct  during  the  period  in  which  the  jury  is  considering  its  verdict 
shall  be  regulated  by  instructions  of  the  trial  court.  An  alternate  juror  who 
does  not  replace  a  principal  juror  shall  be  discharged  after  the  jury  arrives  at 

its  verdict. 

History:  En.  95-1909  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  131,  L.  1974;  amd.  Sec. 
28,  Ch.  184,  L.  1977;  R.C.M.  1947,  95-1909(7). 


Part  4 
Order  of  Trial 

46-16-401.  Order  of  trial.  (1)  The  court  may  instruct  the  jury  as  to  its 
duties.  Such  general  instructions  must  be  settled  in  the  same  manner  as  pro- 
vided for  the  settlement  of  special  instructions  in  subsection  (4)  of  this 
section. 

(2)  The  county  attorney  must  state  the  case  and  offer  evidence  in  support 
of  the  prosecution.  The  defendant  may  make  his  opening  statement  prior  to 
the  state's  offer  of  evidence  or  may  state  his  defense  and  then  offer  evidence 
in  support  thereof  after  the  state  rests. 

(3)  The  parties  may  then  respectively  offer  rebutting  testimony  only 
unless  the  court  for  good  cause  permits  them  to  offer  evidence  upon  their 
original  case. 

(4)  (a)  When  the  evidence  is  concluded,  if  either  party  desires  special 
instructions  to  be  given  to  the  jury,  such  instructions  shall  be  reduced  to  writ- 
ing, numbered,  signed  by  the  party  or  his  attorney,  and  delivered  to  the  court. 

(b)  The  instructions  shall  be  settled  by  the  court  without  the  presence  of 
the  jury.  At  the  settlement  counsel  for  the  parties  or  the  defendant,  if  he  is 
without  counsel,  shall  be  allowed  reasonable  opportunity  to  examine  the 
instructions  requested  and  proposed  to  be  given  by  the  court  and  to  present 
and  argue  to  the  court  objections  to  the  adoption  or  rejection  of  any  instruc- 
tion offered  by  counsel  or  proposed  to  be  given  to  the  jury  by  the  court.  On 
such  settlement  of  instructions,  the  respective  counsel  or  the  parties  shall 
specify  and  state  the  particular  ground  on  which  an  instruction  is  objected  to. 
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It  shall  not  be  sufficient  to  object  generally  that  the  instruction  does  not  state 
the  law  or  is  against  the  law,  but  the  objection  must  specify  particularly 
wherein  the  instruction  is  insufficient  or  does  not  state  the  law  or  what  par- 
ticular clause  therein  is  objected  to. 

(c)  The  court  shall  pass  upon  the  objections  to  the  instructions  and  shall 
either  give  each  instruction  as  requested  or  proposed,  positively  refuse  to  do 
so,  or  give  the  instruction  with  modification.  The  court  shall  mark  or  endorse 
upon  each  instruction  in  such  a  manner  that  it  shall  distinctly  appear  what 
instructions  were  given  in  whole  or  in  part  and,  in  like  manner,  those  refused 
or  modified  and,  if  modified,  wherein  and  how  modified.  All  instructions  must 
be  filed  as  a  part  of  the  record  of  the  cause.  No  exceptions  are  necessary  to 
the  rulings  of  the  court  on  the  settlement  of  instructions. 

(d)  The  court  reporter  shall  be  present  at  such  settlement  and  shall  take 
down  all  the  objections  to  any  or  all  of  the  instructions  given  or  refused  by 
the  court  together  with  modifications  made  therein  and  the  ruling  of  the 
court  thereon. 

(5)  When  the  instructions  have  been  passed  upon  and  settled  by  the  court 
and  before  the  arguments  to  the  jury  have  begun,  the  court  shall  charge  the 
jury  in  writing,  giving  in  such  charge  only  such  instructions  as  have  been 
passed  upon  and  settled.  In  charging  the  jury,  the  court  shall  give  them  all 
matters  of  law  which  it  thinks  necessary  for  the  jury's  information  in  render- 
ing a  verdict. 

(6)  When  the  jury  has  been  charged,  unless  the  case  is  submitted  to  the 

jury  on  either  side  or  on  both  sides  without  argument,  the  county  attorney 

must  commence  and  may  conclude  the  argument.  If  several  defendants  having 

several  defenses  appear  by  different  counsel,  the  court  must  determine  their 

relative  order  in  evidence  and  argument.  Counsel,  in  arguing  the  case  to  the 

judge  or  jury,  may  argue  and  comment  upon  the  law  of  the  case  as  given  in 

the  instructions  of  the  court,  as  well  as  upon  the  evidence  of  the  case. 

History:  En.  95-1910  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  18,  Ch.  420,  L.  1975;  R.C.M. 
1947,  95-1910. 

46-16-402.  When  order  may  be  departed  from.  When  the  state  of 
the  pleading  requires  it  or  in  any  other  case  for  good  reasons  and  in  the  dis- 
cretion of  the  court,  the  order  prescribed  in  46-16-401  may  be  departed  from. 

History:    En.  95-1911  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1911. 

46-16-403.  Evidence  insufHcient  to  go  to  jury.  When,  at  the  close  of 
the  state's  evidence  or  at  the  close  of  all  the  evidence,  the  evidence  is  insuffi- 
cient to  support  a  finding  or  verdict  of  guilty,  the  court  may,  on  its  own 
motion  or  on  the  motion  of  the  defendant,  dismiss  the  action  and  discharge 
the  defendant.  However,  the  court  may  allow  the  case  to  be  reopened  for  good 
cause  shown. 

History:  En.  95-1909  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  131,  L.  1974;  amd.  Sec. 
28,  Ch.  184,  L.  1977;  R.C.M.  1947,  95-1909(9). 

Part  5 
Conduct  of  Jury 

46-16-501.  Conduct  of  jury  during  trial.  (1)  The  jurors  sworn  to  try 
an  action  may  at  any  time  before  the  submission  of  the  case,  in  the  discretion 
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of  the  court,  be  permitted  to  separate  or  be  kept  in  charge  of  a  proper  officer. 
The  officer  must  be  sworn  to  keep  the  jurors  together  until  the  next  meeting 
of  the  court,  to  suffer  no  person  to  speak  to  them  or  communicate  with  them 
or  to  do  so  himself  on  any  subject  connected  with  the  trial,  and  to  return 
them  into  court  at  the  next  meeting  thereof. 

(2)  (a)  The  jury  must  also  at  each  adjournment  of  the  court,  whether  per- 
mitted to  separate  or  kept  in  charge  of  officers,  be  admonished  by  the  court 
that  it  is  their  duty  not  to  converse  among  themselves  or  with  anyone  else 
on  any  subject  connected  with  the  trial  or  to  form  or  express  any  opinion 
thereon  until  the  cause  is  finally  submitted  to  them. 

(b)  In  all  cases  appealed  to  the  supreme  court,  it  shall  be  conclusively 
deemed  that  the  court  or  judge  gave  the  proper  admonition  in  accordance 
with  the  provision  of  subsection  (2)(a)  unless  the  record  affirmatively  shows 
to  the  contrary. 

History:  En.  95-1904,  95-1913  by  Sec.  I,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1904(part), 
95-I913(a),  (e). 

46-16-602.  View  of  relevant  place  or  property.  When  the  court 
deems  it  proper  that  the  jury  view  any  place  or  personal  property  pertinent 
to  the  case,  it  will  order  the  jury  to  be  conducted  in  a  body  under  the  custody 
of  the  sheriff  or  bailiff  to  view  said  place  or  personal  property  in  the  presence 
of  the  defendant  and  his  counsel.  The  place  or  personal  property  will  be 
shown  them  by  a  person  appointed  by  the  court  for  that  purpose,  and  they 
may  personally  inspect  the  same.  The  sheriff  or  bailiff  must  be  sworn  to 
suffer  no  person  to  speak  or  otherwise  communicate  with  the  jury  or  to  do 
so  himself  on  any  subject  connected  with  the  trial  and  to  return  them  into 
the  courtroom  without  unnecessary  delay  or  at  a  specified  time,  as  the  court 
may  direct.  ts. 

History:    En.  95-1912  by  Sec.  1,  Ch.  196,  L.  1967;  R.CJVl.  1947,  95-1912. 

Cross-References 

View  by  jury  of  premises,  25-7-401. 

46-16-503.     Conduct  of  jury  after  retirement  —  advice  from  court. 

(1)  When  the  jury  retires  to  consider  its  verdict,  an  officer  of  the  court  must 
be  appointed  to  keep  the  jurors  together  and  to  prevent  conversations 
between  the  jurors  and  others. 

(2)  After  the  jury  has  retired  for  deliberation,  if  there  is  any  disagreement 
among  the  jurors  as  to  the  testimony  or  if  the  jurors  desire  to  be  informed 
on  any  point  of  law  arising  in  the  cause,  they  must  require  the  officer  to  con- 
duct them  into  court.  When  the  jurors  are  brought  into  court,  the  information 
requested  may  be  given  in  the  discretion  of  the  court.  If  such  information  is 
given,  it  must  be  given  in  the  presence  of  the  county  attorney  and  the  defen- 
dant and  his  counsel. 

History:  En.  95-1913  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1913(b),  (d);  amd.  Sec.  18, 
Ch.  116,  L.  1979. 

Cross-References  Jury's   request    for    further    information, 

Conduct  of  jury  after  case  submitted  to  it,      25-7-405. 
25-7-403. 

46-16-504.  Items  which  may  be  taken  into  the  jury  room.  Upon 
retiring  for  deliberation,  the  jury  may  take  with  them  all  papers  which  have 
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been  received  as  evidence  in  the  cause,  except  depositions  or  copies  of  such 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the  person 
having  them  in  his  possession.  The  jury  may  also  take  with  them  any  exhibits 
which  the  court  may  deem  proper  and  notes  of  the  proceedings  taken  by 

th6IDS6lvCS. 
History:    En.  95-1913  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1913(c). 

Cross-References 

Papers  which  may  be  taken  into  jury  room, 
25-7-404. 

46-16-506.  Activity  of  court  during  jury's  absence.  While  the  jury 
is  absent,  the  court  may  adjourn  from  time  to  time  as  to  other  business,  but 
it  must  nevertheless  be  open  for  every  purpose  connected  with  the  cause  sub- 
mitted to  the  jury  until  a  verdict  is  returned  or  the  jury  discharged. 

History:    En.  95-1914  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1914. 

Part  6 
Verdict  —  Disposition  of  Defendant 

Part  Cross-References  Evidence  sufficient  for  conviction  —  Alco- 

Treason  —  requirements  for  conviction,  Art.       holic  Beverage  Code,  16-6-205. 
II,  sec.  30,  Mont.  Const.  Requirements  for  conviction  —  criminal  defa- 

mation, 45-8-212. 

46-16-601.    Defendant  presumed  innocent  —  reasonable  doubt.  A 

defendant  in  a  criminal  action  is  presumed  to  be  innocent  until  the  contrary 
is  proved,  and  in  case  of  a  reasonable  doubt  whether  his  guilt  is  satisfactorily 
shown,  he  is  entitled  to  an  acquittal. 

History:  En.  Sec.  186,  p.  245,  Bannack  Stat.;  re-en.  Sec.  307,  p.  237,  Cod.  Stat.  1871;  re-en. 
Sec.  307,  3d  Div.  Rev.  Stat.  1879;  re-en.  Sec.  308,  3d  Div.  Comp.  Stat.  1887;  en.  Sec.  2072,  Pen. 
C.  1895;  re-en.  Sec.  9273,  Rev.  C.  1907;  re-en.  Sec.  11971,  R.C.M.  1921;  Cal.  Pen.  C.  Sec.  1096; 
re-en.  Sec.  11971,  R.C.M.  1935;  Sec.  94-7203,  R.C.M.  1947;  redes.  95-2901  by  Sec.  29,  Ch.  513, 
L.  1973;  R.C.M.  1947,  95-2901. 

Cross-References  Disputable    presumption    of    innocence. 

Instructions  to  jury  on  standard  of  proof  to      26-1-602. 
meet  burden  of  persuasion,  26-1-403. 

46-16-602.  Reasonable  doubt  as  to  which  offense  convicts  only  of 
least  offense.  When  it  appears  beyond  a  reasonable  doubt  that  the  defen- 
dant has  committed  an  offense  but  there  is  reasonable  doubt  as  to  whether 
he  is  guilty  of  a  given  offense  or  one  or  more  lesser  included  offenses,  he  may 
only  be  convicted  of  the  greatest  included  offense  about  which  there  is  no 
reasonable  doubt. 

History:  En.  Sec.  186,  p.  245,  Bannack  Stal.;  re-en.  Sec.  307,  p.  237,  Cod.  Stat.  1871;  re-en. 
Sec.  308,  3d  Div.  Comp.  Stat.  1887;  en.  Sec.  2073,  Pen.  C.  1895;  re-en.  Sec.  9274,  Rev.  C.  1907; 
re-en.  Sec.  11972,  R.C.M.  1921;  Cal.  Pen.  C.  Sec.  1097;  re-en.  Sec.  11972.  R.C.M.  1935;  Sec. 
94-7204,  R.C.M.  1947;  redes.  95-2902  by  Sec.  29,  Ch.  513,  L.  1973;  amd.  Sec.  48,  Ch.  184,  L. 
1977;  R.C.M.  1947,  95-2902. 

Cross-References 

Instructions  to  jury  on  standard  of  proof 
required  to  meet  burden  of  persuasion,  26-1-403. 

46-16-603.  Form  of  verdict.  (1)  The  jury  shall  return  a  general  verdict 
to  each  offense  charged.  The  verdict  must  be  unanimous  in  all  criminal 
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actions.  The  verdict  shall  be  signed  by  the  foreman  and  returned  by  the  jury 
to  the  judge  in  open  court. 

(2)  If  there  are  two  or  more  defendants,  the  jury,  at  any  time  during  its 
deliberations,  may  return  a  verdict  or  verdicts  with  respect  to  a  defendant  or 
defendants  as  to  whom  it  has  agreed.  If  the  jury  cannot  agree  with  respect 
to  all,  the  defendant  or  defendants  as  to  whom  it  does  not  agree  may  be  tried 
again. 

(3)  The  defendant  may  be  found  guilty  of  an  offense  necessarily  included 
in  the  offense  charged  or  of  an  attempt  to  commit  either  the  offense  charged 
or  an  offense  necessarily  included  therein  if  the  attempt  is  an  offense. 

History:  Ap.  p.  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  1,  Ch.  131,  L.  1974;  amd.  Sec.  28,  Ch. 
184,  L.  1977;  Sec.  95-1909,  R.C.M.  1947;  Ap.  p.  Sec.  1,  Ch.  196,  L.  1967;  Sup.  Ct.  Ord. 
11450-2-3-4,  Oct.  10,  1968,  eff.  Dec.  1,  1968;  amd.  Sec.  2,  Ch.  4,  L.  1973;  amd.  Sec.  29,  Ch.  184, 
L.  1977;  Sec.  95-1915,  R.C.M.  1947;  R.C.M.  1947,  95-1909(8),  95-1915(1)  thru  (3). 

Cross-References 

Right  to  unanimous  verdicts.  Art.  II,  sec.  26, 
Mont.  Const. 

46-16-604.  Poll  of  jury.  When  a  verdict  is  returned,  the  jury  shall  be 
polled  at  the  request  of  any  party  or  upon  the  court's  own  motion.  If  upon 
the  poll  there  is  not  the  required  concurrence,  the  jury  may  be  directed  to 
retire  for  further  deliberations  or  may  be  discharged. 

History:  En.  95-1915  by  Sec.  1,  Ch.  196,  L.  1967;  Sup.  Ct.  Ord.  11450-2-3-4,  Oct.  10,  1968, 
eff.  Dec.  1,  1968;  amd.  Sec.  2,  Ch.  4,  L.  1973;  amd.  Sec.  29,  Ch.  184,  L.  1977;  R.C.M.  1947, 
95-1915(4). 

46-16-605.  Acquittal  —  when  defendant  discharged.  If  judgment  of 
acquittal  is  given  on  a  general  verdict  and  the  defendant  is  not  detained  for 
any  other  legal  cause,  he  must  be  discharged  as  soon  as  the  judgment  is  given 
except,  where  the  acquittal  is  because  of  a  variance  between  the  pleading  and 
proof  which  may  be  obviated  by  a  new  indictment  or  information,  the  court 
may  order  his  detention  to  the  end  that  a  new  indictment  or  information  may 
be  filed  by  the  county  attorney. 

History:    En.  95-1916  by  Sec.  1,  Ch.  196,  L.  1967;  R.C.M.  1947,  95-1916. 

Part  7 
Motion  for  a  New  Trial 

46-16-701.  DeHnition  and  effect  of  a  new  trial.  A  "new  trial"  is  a 
reexamination  of  the  issue  in  the  same  court  before  another  jury  after  a 
verdict  or  finding  has  been  rendered.  The  granting  of  a  new  trial  places  the 
parties  in  the  same  position  as  if  there  had  been  no  trial. 

History:  En.  95-2101  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  35,  Ch.  184,  L.  1977;  R.C.M. 
1947,  95-2101(1). 

Cross-References 

Error  in  instruction  as  ground  for  new  trial, 
46-16-401. 

46-16-702.  Motion  for  a  new  trial.  (1)  Following  a  verdict  or  finding 
of  guilty,  the  court  may  grant  the  defendant  a  new  trial  if  required  in  the 
interest  of  justice. 
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(2)  The  motion  for  a  new  trial  must  be  in  writing  and  must  specify  the 
grounds  therefor.  It  must  be  filed  by  the  defendant  within  30  days  following 
a  verdict  or  finding  of  guilty.  Reasonable  notice  of  the  motion  must  be  served 
on  the  state. 

(3)  On  hearing  the  motion  for  a  new  trial,  if  justified  by  law  and  the 
weight  of  the  evidence,  the  court  may: 

(a)  deny  the  motion; 

(b)  grant  a  new  trial;  or 

(c)  modify  or  change  the  verdict  or  finding  by  finding  the  defendant  guilty 

of  a  lesser  included  offense  or  finding  the  defendant  not  guilty. 

History:  En.  95-2101  by  Sec.  1,  Ch.  196,  L.  1967;  amd.  Sec.  35,  Ch.  184,  L.  1977;  R.C.M. 
1947,  95-2101(2);  amd.  Sec.  19,  Ch.  116,  L.  1979. 

Cro98-Reference8 

Scope  of  appeal  by  state,  46-20-103. 


113 


375.34 
F 

V.  4 


Family  law  handbook  for  displaced 
homemakers  and  single  parents  i 


375.34 
F 
V.  4 


Family  law  handbook  for  displaced 
homemakers  and  single  parents  in 
Montana 


# 


* 


\i 


